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PREFACE. 



An important part of the doctrine of Remainders 
having been treated of in a work which may be 
thought to render another production superfluous, 
it is necessary to trouble the reader with a brief 
statement of the peculi§irities of the present Essay. 

First, ~ It has traced from the earliest periods 
of English history the gradual developement of that 
system of settlement, which has been always inter- 
woven, and in some degree identified, with the 
learning of Remainders. 

Secondly, — It exhibits a collective view of Re- 
mainders; and, as collateral and subordinate objects, 
of future uses, future trusts, and executory devises ; 
endeavouring to show -their various points of rela- 
tion, analogy, and contrast ;. but more particularly 
when a limitation, intended to operate as a Remain- 
djer, but failing as such, can enure under those 
doctrines. 

Thirdly, r- It contains a full enquiry into the 
abstract nature of a Remainder, without reference 
to its vestedness or contingency, This examin- 
ation embraces many interesting topics never 
before brought together. 

Fourthly, — It treats of Vested Remainders \ a 
branch of the doctrine which, it is believed, no 
modern treatise has hitherto discussed in detail. 
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IV PREFACE. 

Fifthly, — It omits the rule in Shelley's case, 
with a sacrifice (it is confessed) of abstract pro- 
priety to extraneous considerations; but the author 
did not feel justified in going into an exhausted 
learning. 

' Sixthly, — The author has laboured to supply 
what others have omitted. His Essay is in general 
copious when the ground has been neglected, and 
when pre-occupied, concise. 

Seventhly, — He has endeavoured to correct the 
errors which, he conceives, his predecessors have 
occasionally sanctioned. In mentioning this part 
of his design, he will express his anxiety that it may 
be ascribed to its true motive, a desire of utility; 
and that he may not be thought to arrogate an 
exemption from similar mistakes, or to undervalue 
those whose opinions he has presumed to con- 
trovert. 

He will only observe further, that the support 
which is jdelded him by the authorities cited in the 
ensuing sheets is sometimes inferential, and by con- 
sequence indirect; but he trusts that on reflection 
they will always appear relevant. 

2. Fig-tree Courty Temple^ 
January f 1827. 
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INTRODUCTION. 



A BRI£F ACCOUNT OF BKAL PROFSBTY FROM THX 
EARLIEST PERIOD TO TBE PRSSSNT, WITH REFtoSNCS 
TO ITS PROGRESSnrS CAPAaTY FOR SETTLEMENT. 

It has been frequently observed^ that though 
nothing is so generally interesting as property^ or 
the right "which we possess to the objects around us, 
few, except those who are fond of abstract specul- 
ation, ever reflect on the means by which it was 
originally acquired, or the various gradations of its 
advance from its primitive formation to the strength 
and beauty of its completion. In an enlightened 
age there undoubtedly are enquiries more attractive 
and important^ but, however pardcHiable may be 
the neglect of this investigation in the general 
reader, it is certainly incumbent on the Student of 
English Law, who is desirous of comprehending 
its principles, to inspect the ruins of antiquity^ 
which formed the foundation, and furnished the 
tnaterials of modem jurisprudence. And it will 
not only instruct but gratify him who is habitually 
acquainted with the complex machinery of a volu- 
minous settlement, and perceives it accomplishing 
a variety of present objects, obeying at a remote 
period its original impulse, and varying its phases 
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2 PROGRESSIVE CAPACITY OF 

with the change of persons and circumstaticeSy to 
view its secret springs, and the causes of their 
formation. 

Of the rules of property, those which relate to 
land are the most perfect. And tbek* imperish- 
able basis seems to have communicated to them a 
corresponding stability ; for, while other depart- 
ments of the common law have fallen into decay, 
they preserve every material character which our 
ancestors engrav^ upon them. Of all the ramific- 
ations of this system ; that of renmmders^ or 
interests which are limited to arise at a future period 
qfter the expiration qf another estate^ has always 
been deemed the most difficult in theory, and most 
dangerous in practice : except, perhaps, those col« 
lateral doctrines which have grown up around it, 
supplying its defects, and flourishing in its neigh* 
bourhood. Hence an elementary essay on these 
may be not unacceptably preceded by a view 
of the progressive development of real property, 
from the rudeness of its infancy, to the numerous, 
and perhaps overwrought, refinements of its ma- 
turity. The labours of previous writers, and the 
nature of proemial discussion, will, however, pre- 
vent more than a rapid survey of the epochs which 
mark this deduction ; but the inducement whidi 
their magnitude and importance may excite^ to 
scrutinise them minutely, is still more strongly 
opposed by consciousness of inability for an under- 
taking which would lead into an immense field of 
research. 
PoUcy of ' I. Of the policy of the aboriginal British^ in 
ginai " respect to land, nothing is known. Conjecture, 
^"*^ however, has not been wanting ; and it has been 



REAL PROPERTY FOR SSTXLRMENT. 3 

plausiUy inferred from the laws of the Britons in 
Wales in the ninth century, that the Jus proprie" 
tatis qfaU the land in the realm was vested in the 
king, (a) But, besides that rational curiosity 
would be little pleased by the policy of an insu- 
lated people, sunk in ignorance and barbarity, the 
Saxon invasion wrought so complete a change, that 
few antiquarians have pretended to discover any 
traces of its existence. (1) 

II. . But the institutions of the AnglihSaxims are insnitutkms 
well deserving of attention ; for (so remarkfible is Angio- 
the coincidence) it would scarcely breathe too ^^^*' 
much of the spirit of antiquarianism to affirm, that 
modern improvements are little more than renov- 
ations of those efficacious qualities with which that 
wise but unsophisticated people endowed every 
species of property. At this period we find not 
only grants in absolute fee i^mple^^), hut partial in- 
terests carved out of the inheritance with a limit- 
ation of remainders, over, (c) And altiiOMgh such 
limitations were usually to the church, there can 
be litde doubt that they were often used for family 
purposes. For in the simplicity of the Anglo- 
Saxon institutions, the intention of the parties was 
not thwarted by any technical or arbitrary rules of 
construction; as is manifested by the csndless di- 



(1) The partible quaUty of lands, by the custom of j;avelkind« 
BBf homm&Cp undoubtedly of British origioaL 4 BL Copi. 408. 

'(a) Turner's Hist. Anglo- (c)Smith'8App.Bede*p«77S. 
Faxons. 222. 778. Homings Chart, p. 6. 8. 

(h) Smith's App. p. 7^7. 
Aatie's MS. ^^harters, n. 12. 16. 
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PROGRESSIVE CAPACITY OF 

versity of their grants. (2) And except the burdens 
which private stipulations imposed on property, 
the celebrated trinoda necessttas^ which emanated 
from social policy, and harmonised with political 
liberty, was the only condition annexed to its 
cnjc^ment. 

III. The English, blessed with these privileges^ 
were enabled by any mode of assurances to 
shape their property at pleasure, without fearing 
that calamitous litigation which has since so often 
arisen from the ambiguities of artificial construc- 
tion, when their excellent edifice was suddenly 
subverted by the Norman William. And the con- 
stant convulsions of the kingdom, after that unhappy 
event, will surprise none who have reverted to the 
contrast between the free laws of the Anglo-Saxons, 
and the dark entangled code of the foreign jurists, -— 
a heterogeneous compound of military rudeiiess and 
scholastic subtilfy, baneful to private property and 
public happiness, and only advantageous to a des- 
potic monarch and his predatory followers. 



(2) An able and judicious antiquarian (Mr. Turner), in treating 
of this interesting subject (History of the Anglo-Saxons, 207 
^-225.), has applied the term tenure to the Anglo-Saxon holding 
with some inaccuracy; for we frequency 6ndr conditional, and, 
sometimes, even stipendiary grants, but not the tenure of the 
feudists. The grants of the Anglo-Saxons usually contain a 
regular habendum, not however, as Mr. Turner expresses it, to 
determine the nature of the tenure, but, as at th^ present-day, 
to fix and ascertain the interest of the grantee (see Instances, 
Smith's Appendix, p. 767. Astle's MS. Charters, n. 12. 16.); 
and it is believed that no part of them answered to thie tenen- 
dum of the conveyance of later times* See an instance of 
biconditional grant, Heming. Chart. p. 191*; of ^jStipendiary^ 
S Gale's Script, p. 475. 



REAL PROPERTY FOR SETTLEMENT. 5 

From the mighty influence of the feudal sjrsteiA ^°*^"^ 
in every country in which it was received, in all feudal sy*. 
of them either extinguishing the municipal laWj **™* 
or leaving but few and faint vestiges of its exist- 
ence, we may date the doctrine of estates and 
tenures from its introduction into England. It 
is usual to refer that event to the Norman Con^ 
quest (a) \ for although a regulation nearly resem- 
bling feuds in some principal features preceded 
that period, and was probably adopted by the 
aboriginal islanders, the hardships of military hold- 
ings were naturally abolished, or rather relaxed 
and re-modified by the Anglo-Saxons (6), when 
they were protected by the ocean from those sud- 
den incursions which rendered tenures on the 
Continent expedient, and even necessary. But 
at the time of the conquest the monastic clergy 
had made the knowledge of municipal law the 
means of temporal power ; and, to prevent the ig^- 
norant laity from participating in its emoluments, 
had surrounded jurisprudence with a labyrinth of 
learning ; and on arriving in England they sup- 
ported by their zeal what they had erected by 
their ingenuity, (c) In the early ages of feudal 
polity every consideration bent to the advantages 
of military success ; and in order to cherish to the 
utmost extent the martial spirit of the people, it 
was usual for those in whom the judicial or execu- 
tive authority was reposed, to resume and distri- 



(a) 2 Bl. Com. 47. Spelm. lands of England were held by 

Glossary, Feudum. But« Co. a feudal tenure, yet many of 

litt. 191 a. 6. 8. them continued still to be al- 

(h) Among the Saxons (says lodial. Feuds, 14. 

Dalrymple) a great part of the (c) Vide Madmes. lib. iy. 

B 3 



6 PROGRESSIVE CAPACITT OF 

btrte annually the lands of the feudatoryw (a) But 

a positive law, which contravenes the inextinguish* 

able propensities of human nature, will always 

perish when the occasion which gave it birth has 

passed away; and accordingly as the restiessness 

of migration, and the fury of military enthusiasm 

abated, the love of wealth and luxury resumed its 

dominion ; and a permanent property in lands 

arose, gradually dilating from an estate for years 

to an estate descendible to the heir, (b) 

u^^d ®^* though real ownership was thus rendered 

ownenhip OS adbsolute as llie nature of a dominium utile or 

^u^ henefkium would admit, a severe observation of 

^^- thefundamental principles of feudality imparted to 

It an inflexibility, which was equally incompatiUe 

witii commercid traffic and family provision, as an 

annual resumption by the feudal chief. Thus the 

reciprocal relation of lord and tenant rendered 

the concurrence of them both requisite in every 

alienation ; and the interest which the heir derived 

from the difficulty of defeating the succession to 

him, made in some cases his acquiescence likewise 

whep the necessary. Whence some have supposed the feud 

^uSle^'^ to have been totally inalienable (c) ; and if we 

the concur, y^ad the word heir in its strict and limited sense, 



(a) Aroa per annos mutant, of the grantee ; that they rery 
Tacit* de Mor. Gren c, 26. early became hereditary, and 

(b) Lib. Feud. L tit. 1. as soon as they did so, they 
Wright, 14. But Mr. Hallam, led to the practice of subin- 
in his Account of the Origin of . feudation, which he deems the 
the Feudal System, thinks that true commencement of feudal 
there is no satisfactory proof tenures. Mid. Ages, c. li. p. 1., 
that these benefices were ever c. viii. p. 2. 

resumable at pleasure ; that (c) See Mr. Butler's note to 

from the beginning they were Fearne's Ex. Dev. 56S. 
ordinarily granted for the life 
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and his consent had been always reqnindd^ AaJt 2??L^. 
conclusion would be just» according to the. ancient aoaUen- 
maxim, that a living person has no heir. But it ^^ 
seems clearly used by the highest authorities in ite 
popular signification, and merely means. heir, ap- 
parent or heir presumptive, (a) This was cerr 
tainly the case among the Scucons ; for in their 
grants nothing wias more common than to provide 
for several heirs of the donee (b) ; whereas, inihe 
strictness of modem times, an heir involves the 
idea of unity ; and even coparceners form but 
one heir (c) ; which shows that, when such was 
the intention, a limitation to the heirs mig^ for* 
merly have amounted to a designatia persorue. 
And we may further observe, that immediate^ on 
the introduction of the feudal law, there appears 
to have been a distinction between fees by pur^* 
chase and fees by descent ; the general requisition 
of the heir's concurrence being restrained to the 
ktter. (d) The law likewise discriminated between 
lineal and collateral heirs; and although it pre* 
vented the ancestor from depriving the latter of 
their distinct but remote interest in the feudal do- 
nation, except by their own act, yet it trusted him 
with the interest of his immediate or lineal descend- 
ants (e) i either presuming (as Coke seems to sup- 

t m »■!■.■ I ■■ 1.1. I 11 .■^.■■i. ■■■■ iiil 

(a)Co.Litt.94* Wright,167* jTor his ponHon^ lays it down 

{6) Smith's App. B«de. 773* in unqualified termsy that the 

(c) See this principle elabo- feudatory could not alien his 
catdy explained by £yre C J. estate^ even with the consent 
in the case of the Barony of of the lord, unless he had also 
Beaumont. S Cruise Dig. 2S4. obtained the consent of his 
Sd ed. own next apparent or pre- 

(d) Co, Litt. 94>. Wright, sumptive heir. 2 Comm. ^7* 
168. Blackstone» however, (e)Wrighty 168. 

though he cites these authorities 

B 4 
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pose) that no man would unnatorally prefer a 
stranger to the heir of his own blood (a), or (as 
Craig has allied) quia ob patrisfactum indigm rcpiu 
tabantur. (b) So early as Glanville's time, however, 
we find that one could not even dispose of his own' 
acquirements (qtuestus) so as totally to disinherit 
his children, (c) 

While, however, feudisra remained in this state 
of bondage, the allodium^ or propriety of the land, 
was with some exceptions capable of entering into 
those modifications which characterise real owner- 
ship at the present day : but the circle of this spe- 
cies of property rapidly contracted, and yielded to 
the doctrine of tenure, and about the year 800 it 
became almost lost (d) 

Such was the state of things in England, when 
she had received the yoke of the Norman Conque- 
ror ; it is from this, her energy augmenting as the 
light of civilisation unfolded the advantages of 
commerce, and the pleasure of prospective dispo- 
sition, she is eventually emancipated, 
lotrodoc- IV. This brings us to the epoch which forms 
«A]!2lr*^ the germ of the doctrine of settlements. In order 
to strengthen the ties between lord and tenant, or 
more probably to make such a disposal to the col- 
lateral branch of the donor's family, as would con- 
fer all the privileges of property, but that of 
alienation, it became usual to give lands to a par- 
ticular line of heirs exclusively, in default of which 
they should revert to the donor, (e) And although 



(a) 1 Inst. S7Sm in a similar (d) Vide Craig, lib. i. t. 4>. 
case. (e) See Bract, lib. ii. c. 6. 

(b) De Jur. Feud. 346. Fleta, lib. iii. c. 9. Britt. c. 96. 

(c) Lib. vii. c. 1. 
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in England this mode of granting was unknown 
for some time after the conquest, yet was it con- 
genial to the principles of the feudal system, and 
in truth identical with the^^dum talUatum^ which, 
as Craig observes, tenorem successionis sender ser- 
va9idtmjubet. (a) 

But the fountain of Saxon jurisprudence, which 
had been disturbed and obstructed by the superin- 
duction of feudal tenures, was now, in the reign of 
Henry IIL,l)reaking forth and resuming its pristine 
purity ; and the judges, with that integrity and in- 
dependence which already adorned their character, 
by applying to conditional fees a maxim of the com- 
mon law, disappointed the ambitious nobility who 
introduced them for the purpose of monopolising 
the real property of the realm. Upon the ancient, 
and still existing rule, that on the performance qfa 
condition the estate qfthe grantor becomes absolute, 
they held, that the donee of a conditional fee ao 
quired a power of alienation, and certain other 
privileges of a tenant in fee-simple, on the birth of 
that species of heirs to which the limitation was 
made, (b) The adoption and effective application 
of this principle ; which rendered vain the contriv- 
ance oS the barons, evinces the zeal of the judges 
lor the interests of society, and their steady ob*- 
servance of the common law. 

But the spirit of feudality still perv^ed the Converaoii 
legislature : this evasion was passively endured but tio^ fe^ 
for a short time ; and the statute De donis (c) was ^ 



(a) Craig, lib. ii. tit.l6. s.3. (c) 13 Edw. 1. 



(b) Plowd. 2S5. 241. 1 Inst. 
19 a. 2 lb. 333. 7 Rep. 34 b. 
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passed in the next reign, to compel the courts to 
obey the intent of the donor of a conditional iee, 
to render the lands in the hands of the tenant in- 
alienable, and to convert the right of the grantor 
from a possibility of reverter to an actual 
reversion, (a) 

V. We are arrived, therefore, at the second epoch 
in the history of settlements, viz. the creation of 
estates tail. An estate of inheritance, limited to 
the heir or heirs male, &c., of the body of the donoe^ 
now no longer for any purpose expanded into a fee 
simple on the birth of issue : on the contrary, the 
lands might descend through any number of 
claimants under the original gift in tail, and on the 
sfjrstemof failure of them rcvcrt to the donon So that he 
coiJ^^t did not, as before, claim a mere right or possibility 
^j£^ of reveiter; — his interest was recognised as an 
of estates actual rcvershn (i), which clothed itself with the 
qualities of a reversion on an estate for life. And 
hence it followed, as a necessary consequence, that 
a remainder might be limited upon an estate tail ; 
because it was evidently not the whole inheritance, 
like a conditional fee, but only siparticidar estate, (c) 
This effect forms a striking contrast with the Roman 
law i for the person in remainder, though a sort 
of collateral heir to the antecedent tenant in tail, 
was perfectly independent of him, and could not 
in any way be affected by his acts or engagements. 
Whereas an heir in the civil law represents the 
person, and continues the liabilities, of his an* 
cestor. (cQ It was, however, though an anomaly 

ia) Plowd. 248. 2 Intt. 8S5. (d) Vide But. Co. Litt. 191 a. 
(&) Plowd. 24*8. 2 Inst. 335* s.6.,S. 
(c) 2 Inst. 335. 
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to the English themselves, in perfect harmony with 
the relation between lord and tenant in the feudal 
code, which gave every heir a right, very similar to 
that of the issue in tail, of claiming under the 
original donation. Hence, by the conversion of 
conditional fees into estates tail, was framed a 
system of settlement, which admirably answered 
the views of the powerful order by whom it was 
produced. 

VI. But the calamitous depression, which is 
always consequent on the reduction of property to 
a state of useless inactivity, was soon felt : the 
people saw that, in substance, the worst quality 
of feudism, which they thought eradicated, was 
revived to flourish with more luxuriance than even 
when fostered by the spirit of military discipline ; 
and, after a long series of years, casual events con- 
spired with the bent of the nation to liberate in- 
tails by the invention oijines (a) and common re^ 
woeries. (b) These have been succeeded by va- 
rious other, through in general less efficient, modes 
of alienation, (c) 

VII. Limitations after estates tail being there- Precarioin. 
fore rendered extremely precarious, it became H^tatioiu 
necessary to devise some expedient for protecting J^'®^*" 
the interests of persons in remainder : but the com- 
mon law was inadequate to this object An inde- 
feasible ^provision might indeed be made by way 

of remainder after an estate for life for persons 
in being ; but, as the nation emerged from poverty 
and barbarism, marriage agreements grew propor- 

(a) 4 Hen. 7. c. 2d<. explain- (c) See them concisely enu- 

ed by 32 Hen. 8. c. 36. merated, 2 Bl. Com. 115. 119. 

(6) Taharum'B case, Year 1 Cruise's Dig. tit. 2. c« 2. 
Book, 12 Edw. 4f. 14. 19. 
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tionally frequent, in which the children of the mar- 
riage (the mutual object of the parties) were the 
ulterior donees, and of course were not in existence, 
as those agreements were almost invariably made 
before the marriage. Now, on principles explained 
hereafler, a remainder to one not in existence^ 
or esse^ is generally in the power of the antetedent 
freeholder (a)\ and though by wrongfully bar- 
ring the contingent remainder (b) he incurred $ 
forfeiture, the penalty to which the act exposed 
him was no assurance against its commission. 

VIII. This inconvenience was for a short time 
virtually avoided by resort to a system which, 
though sprung from a mean and dubious origin^ 
had ramified with astonishing exuberance, and 
hidden the fabric of the common law under its 
wide-spreading doctrines. 
lovenUon The idea of uses^ which had arisen at Rome to 
evade the rigour of the municipal law and to neu- 
tralise certain disabilities (c), was, in the reign of 
£dw. III., adopted by the English ecclesiastics, to 
elude the statutes of mortmain, (d) The device 
was suppressed ; but, at a subsequent period, when 
the contending houses of York and Lancaster 
plunged the kingdom into the horrors of a civil wais 
those who were regardless of personal safety were 
nevertheless mindful of their posterity, and uses 



(a) See Moor, 486. 2 Roll, yet a Court of Equity has no 
Abr. 797- pl« 12. 2 Sid. 159. , cognisance of such a case: it 

2 Chanc. Rep. 170. is left to the common law. 

(h) For a parenU who is 2 P. Wms. 681. Salk. 680. 

tenant for life, remainder to S Atk. 754. 

his first, &c., sons in tail, to do (c) Just. Inst. lib. ii. tit. 2S* 

this, is, as Ld. Talbot has in- s. 1. 

dignantly expressed it (For. ((t) Bac. Abr. 22. 1 Rep. 

239.)» a most oarbarous thing ; 123 a. 



of met. 



uses. 
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were renewed to guard the vanquished against the 
effects of attainder, (a) For a use was a mere right 
to the profits of the land in equity, while the legal 
estate remained in another (b) j and was, therefore, 
irom its nature, exempt from feudal liabilities. 
And as it fell under the cognisance of the Chan- 
cellor who enforced the intent of the parties, 
however inconsistent with merely positive rules of 
law, it soon obtained capacities for modification 
diametrically opposite to the principles of the 
common law. Thus a use might be declared after Qualities of 
a limitation to a person and his heirs, or be created 
inJiUuro without any antecedent limitation (e) ; and 
a vested interest might be broken in upon, before 
its natural determnaition by the operation of an 
event upon which an ulterior interest was de- 
clared ; and a power of revocation might be re- 
served to the grantor, or given to a stranger, which 
enabled him to subvert any series of existing uses, 
and to substitute new ones in their places, (e/) (3) 
IX. All these qualities, proceeding from the 
greater pliability of the equitable usufruct, were 
far from being repugnant to the sense of the na- 
tion : on the contrary, they coincided with those 
wishes which were suggested by its increased opu- 
lence and civUisation. But a confidential owner- 



(3) Indeed the whole doctrine of powers, the ramifications 
of which now form so extensive and important a part of real 
property, was almost unknown at the common law, and was 
introduced, and afterwards preserved, by uscis. 



l; 



(a) 2 Bl. Com. 329. (d) Bro. Ab. Feoff, al. use, 

\h) 6ilb. Uses, 1. SO. Bac. Read. 13. 1 Cruise's 

\c) 1 Rep. 101 a. J6nk. Dig. 368, 369. * 
Cent. 8. ca. 52. 
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ship, springing up in the tnidst of such a system as 
that which then prevailed, soon became an infinite 
source of fraud ; and after the legislature had 
vainly endeavoured to render it beneficial to society, 
by destro3dng with a careful hand its deleterious 
qualities (a), it determined to prevent the separate 
existence of uses, by consolidating them widi the 
Uses in land as soon as they were created. Every form 
^ 8^ which they might have assumed in their fiduciary, 
they were, however, allowed to retain in their le- 
galised state; and hence a vast alteration was 
instantaneously efiected in real prc^erty. We may, 
therefore, consider the statute of uses 27 Hen. 8. 
c. 10. as the third memorable event in the rise and 
]»*ogre8s of settlements. 

With so much skill and circumspection, however, 
did tlie legislature turn this great influx of equitable 
doctrines into the courts of law, that the beautiful 
and systematic organisation of the common law 
estate was in no respect injured. That estate was 
not only recognised in conveyances to uses, but 
liie pcfwer which alone enabled the statute to ope^ 
rate; so that uses formed not a substitutive but 
additiomd branch of real property. 
Shifting ShyUng and springing uses presented an effective 
^^- method of cceatingli indef Jsible interest to arise 
at a future period ; and settlements might have 
attained perfection through this new medium, if the 
judges^ now firmly attached to the common law» 
and unwillii^ to see its principles sink into oblivion, 
had not resolved to impress uses with the properties 

(a) Vide stats. 50 Edw. 5. 1 Hen. 7. c. 4. 4* Hen. 7* o«i7. 
1 Rd. 2. c. 9. S Rd. 2. c. S. 19 Hen. 7. c 15. 
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and liabilities of common law estates, whenever 
-their modifications were exactly analogous. Hence, 
when it was requisite to limit an estate for lile, and 
an interest thereupon by way of remainder, a con- 
veyimce to uses had no advantage over one merely 
at common law. Something, therefore, was still 
Mrantisig for which the istatute of uses had not pro- 
vided. 

X. But another innovation consequent on the 
•statute of uses now claims our attention. During 
the long period in which uses had existed in a se- 
parate state a devise of them had been permitted (a), 
because it was in truth a declaration of trust, which 
acquired a stronger claim to a punctual perfbrm- 
-ance from the sacredness of a death-bed disposition. 

The sodden privation of testamentary alienation, 
which followed the blending of the use with the 
Ittid, was too severely felt to be long endured ; and Stetute of 
a few years after their union the statute qfmUf (ft) ^'^^ 
was passed. The enlargement which fliis enact- 
ment gave to the po^er of alienation was, in a 
poUtieal view, a most important acquisition ; but 
it is chiefly remarkable for the conMruction it re-' 
ceived from the courts of law, for they conferred 
on a will the same privilege of creating pecutiar 
interests, which was possessed by conveyances to 
uses, and what in this was- called a juture use was 
in that termed an ewecutory devise. To estimate Points or 
the boldness of the analogy, and the magnitude of '^^^ 
the innovation, it must be considered that the muses and 
judges obtained those objects in the frame of the 



(a) Bee. Read. 20. 1 Rep. {h) 82 Hm. 8. c. L eacplained 
123 b. by 34 Hen. 8, c. 5. 
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kmd itself, which the legislature had acconplUhed 
only in the me* The main difference between con- 
veyances, to uses and wills (practically taken) is, 
that a seisin is necessary to supply the limitations 
in the one, whereas^ in the other, they are substan- 
tive and independent ; although, after much doubt, 
it is now settled that, notwithstanding wills were a 
species of assurance unknown at the time of pass- 
ing the statute of uses, a seisin may be granted in 
them, and the uses declared thereon be executed, 
as in any other instrument. And, with some 
qualifications, which this is not the place to con- 
sider, uses and devises are parallel doctrines.; 
whence a limitation, which is in the one a future 
use, would in the other be an executory devise. 
Construe- Wills, howcvcr, are construed with peculiar liber* 
tmdde^. ^Uft/f becausc it is presumed that the testator is 
inops consiUi ; whereas limitations qf use are now 
construed with as much strictness as common law 
limitations, {a) But while the judges took upo^ 
themselves to invest devises with the qualities of 
uses, they did not hazard consequences involved 
in darkness, and possibly injurious to the well- 
founded rules of the common law. Pursuing. the 
analogy which the absence of livery of seisio from 
wills justified, they not only gave validity to liinit- 
ations by devise, which in other assurances we^e 
good only through the statute of uses, but clothed 
them, as we have seen they had uses, with the 
qual^es of an estate at common law when they 
covild enure as such. 



(a) Toppnfrv. ilfar/o^^ Willes ating the opinions to (tie con- 
Rep. 180. dearly prepooder- trary. Com. i-oT. 
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XI. Hence, thei^efore, the above-noticed defecft 
of leaving an interest limited by way of contingent 
remainder after an estate for life in the power of 
the tenant of 'the freehold, still remained uncured; 
to obviate which, resort was had to the tribunal oi* 
equity, whose all absorlung jurisdiction over real 
pn^erty forms the ultimate object of our contem- 
plation. We proceed briefly to its origin^ 

Partly by a construction of the statute of uses, introduc 
which the courts held did not execute a use upon ^^. 
a use (a) ; partly upon its narrow wording, which 
extended only to grants ofjreehold hereditaments 
to uses ; paitly by excluding copyholds (b) (still 
wearing the badge of servility) from its (^eration ; 
and paitly upon the rapidly increasing wealth and 
multifarious demands, which rose out of an entei"- 
prising commerce ; the ancient use was restored in its 
fiduciary state under the name of trtMs^ though 
deprived of those qualities which rendered it per- 
nicious. But in rearing this system, the judges Resem- 
who presided in equity, wisely kept their eyes on ^"^^^ 
the doctrine of uses, as regulated in tlieir • leg^ ""^ 
state ; and succeeded in preserving a general re- 
semblance. Some corollaries were, however, drawn 
£rom the incorporeal nature of a trust, which, unless 
we assimijlate it to an incorporeal hereditament at 
common law, must be regarded as a deviation from 
the plan of analogy. An ulterior limitation of a 
trust, for instance, is secure against the operation 
of an assurance which would have been .tortious 
in legal estates (c) ; and this circumstance would 



(a) Dyer, 155. 1 And. 37. (b) Cro. Car. 44. 
336. (c) Infra, Chap. III. Sect. V. 
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have pecaUarly adapted equitabJLe interests to set- 
tlem^its, if the lawyersi from a conviction of the 
advantage of giving the beneficial owner as abaoe 
lute a command as possible over the land, had not 
prefenreid making them subordinate and auxiliaary 
to the legal estate, even at a period when they Jb^ 
inventioii attained a high degree of perfection. Tbisi desir- 
for support- able scheme was realised by interposing between 
^tfiSSt." *h® immediate beneficial freehold, and the ulterior 
aiions. contingent remainder, an estate qfjreehoid in trus- 
tees to support the conthigent limitations^ which ren- 
ders the destruction of them. morally impossible; 
for the legal powers of the trustee, though not par 
ralysed, are vigilantly watched by equity, which 
punishes tlie trustee when he violates the confidence 
reposed in him. (a) 

XII. We might stop here, because we have now 
taken a survey of the growth of the various doc- 
trines which we shall examine in the ensuing essay, 
and which are so dosely interwoven that much 
would be lost by an exclusive adherence to one of 
*^*fai^ them. But I cannot conclude without mentioning 
contttdiiiig the important and laudable practice in. equity, oi 
mente, and controlUng Settlements when l^al limitations ma^ 
JJ^^K nifestly originate in mistake, and the coosequeoce 
articles. of tolcratiug them would be a total frustration of 
the legitimate designs of the parties. Benevolently 
deeming the children of the marriage the chief ob- 
ject of regard, equity, when the ground of contract 
or mistake warrants its interference, will prevent 
the husband or wife from exercising a power, un- 
intentionally vested in either of them, of defeating 

(a) Infra, Chap. III. Sect. VI. 
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their inta'ests. As if lands be limited by manii^ 
articles to the husband for life, remainder to the 
heirs of the body of the basband by the wife, equity 
will not suffer him to bar the issue (a), though he 
would have been, in strictness of .law, a tenant in 
tail, and if the marriage articles be even followed 
by a solemn settlement, which adopts and legalises 
those limitations, yet under some circumstances^ 
as its being after marriage (i), when in the ^ eye of 
l&e law the free agency of the wife has ceased, or 
being before marriage, but in pursuance of the 
articles (c\ the court will generally order the lands 
4;o be settled strictly. It would be improper to 
describe here the nice but well-oonlsidered (Ustihc- 
lions, which govern the^ courts of equity in the ex- 
ercise of this power (d) j and it is merely men- 
tioned, because while it shows how delicately and 
consistently they proceed when they subvert a so- 
lemn, legal instrument, and displays the solicitude 
with which they guard the interests of unproteicted 
individuals, it at the same time develops, a pra- 
minent feature in the portrait which has. been 
attempted. 

XIII. To conclude ; the old learninff of con- Enumer- 

' ^ attonofthe 

ditions which, when they tended to defeat an estate^ cwef aker. 
were construed strictly (e), and which loaded moment 
property with a burthen of ceremonies, tolerable p^^"*' 
only while the simplicity and poverty of the people 



(a) Trevor v. Trevor^ 1 Eq. (ct) Vide Fearne, C. R. 90 
Abr. 387«, affirmed in the Lds. — I IS. 

^ Bro. Cas. Pari. 122. (e) Such conditions are still 

(b) Cas. Temp. Talb. 2a stricti juris. Rol. Rep. 7a 

(c) Honor v. Honor ^ 2 Vein. Co. Litt. 119. 
658, 1 P. Wms, 123. 

C 2 
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made alienation an infrequent occurrence; may 
now be eluded by the neuo modes of assurance^ 
which uses^ devises^ and trusts, have happily gener- 
ated. The necessity of Uvery qf seisin to pass, and 
of entry to defeat, a freehold interest, though not 
exploded, and still belonging to conveyances at 
common law, is almost invariably avoided by the 
ingenuity of the conveyancer ; who avails himself 
of the facilities which those plastic ownerships have 
provided. And in direct opposition to the simple 
but ingenuous policy which made pubUcity the 
essence of every transaction, and identified privacy 
with fraud ; in modem times estates may be super-, 
seded in part {a) ; may shift from one to 
another {b) \ and may commence absolutely in 
future (c) ; without any overt act or external circum- 
stance whatever to indicate those important muta- 
tions. And limitations which fieiil of effect as 
remainders are frequently prevented from falling to 
the ground by an appUcation of the learning of 
shifting uses and executory devises; while the 
apparently discordant claims of the common law 
and its modern rivals are so admirably adjusted, 
that a perfect harmony is visible to the discrimin- 
ating student. 

Such is the state of real property at the present 
day, with respect to the power of arranging it in 
those forms which respond to the exigencies of 
families. We have traced it from the introduction 
of feuds in all their military sternness (d), refusing 



(a) 1 Inst. 23? a. (d) The principle of military 

(6) Moor, 99. 1 Leon. 264. tenure did not entirely vanish 

(c) Mutton's case, Dyer, until the 1 2 Cha. 2. c. 24. 
274 b. 
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not merely to be moulded at the request of con- 
venience, but scarcely transferable at the call of 
necessity. We have seen it bursting link afler 
link of its oppressive chain ; we have seen the 
wretched expedient (a) of an ambitious clergy, and 
the desperate resort of a perturbed period, catch 
vigour from the altered circumstances of the times, 
and forcing itself up against a reluctant legislature, 
become a system firm and durable as the common 
law, and within the boundaries of sound policy (&)^ 
give ample scope for effectually providing for all 
who are within the view of rational anticipation. 



(a) Uses. moral application. This rule 

(6) The classical thesis, *)9er- against perpetuities will be 

petuus nuUi datur usus^* is as mentioned hereafter, Chap. U. 

true in its political, as in its Sect. IL 
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CHAPTER L 

THB: NATURE OF A R£MAIND£E ANALYTICALLY EX- 
. AMIMED, IN RELATION TO THE DOCTRINES OF CON- 
DITIONS, FUTURE USES, EXECUTORY DEVISES, AND 
CONDITIONAL LIMITATIONS; SHOWING WHEN A LIMIT- 
ATION WHICH 18 VOID AS A REMAINDER MAY BE 
GOOD UNDER THOSE DOCTRINES; AND CONCLUDING 
WITH AN ATTEMPT TO DEFINE A REMAINDER ACCU- 
RATELY, BY WAY OF GENERAL DEDUCTION FROM THE 
ENQUIRY. 

1 SHALL first examine the natare of a remainder, 
and endearour to show when a limitation operates 
as such, without reference to its specific modific- 
ations. 

With this view, I shall state Lord Coke's definition 
of a remainder, and then proceed to a careful analy- 
sis of it ; requesting the reader to observe that, un- 
less when it is impossible to avoid an allusion to the 
species, what may now be said has respect either 
to remainders abstractedly, or to the sister doc- 
trines of future uses and executory devises. 

c 4 
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Ld Coke's Lord Coke defines a remainder to be •• a rem- 

deomtioB 

ofaraiwiD- << nant of an estate in lamb or tenements^ esppec^ 
^' ** tant on a particular estate^ created together with 

<* the same at the same time.*' (a) 

This definition, however, apfpears to me not ex* 
actly accurate J and, at the close of our enquiries (1), 
it may be pardonable to attempt an increase of 
its logical excellence. 

In this chapter an endeavour will be made to 
show, 

I. What estate may precede a remainder ; 

IL That the particular estate must support the 
remainder ; 

III. That the particular estate must be limited 
at the same time with the remainder ; 

IV.' That the particular estate must be of the 
same nature or subject matter with the remainder i 

V. That the remainder must take effect during 
the continuance, or at the instant of the determine 
ation of the particular estate ; 

VI. That the remainder must await the natural 
determination of the particular estate ; 

VIL To what purposes the particular estate and 
remainder are the same estate ; 

VIII. In what conveyances a remainder may 
be limited ; 

IX. That the remainder man need not be a 
party to the conveyance ; 

X. That the remainder cannot be limited to the 
grantor himself^ 



— ■ ■ » 



(1) As a definition is the result of examination, it oughts io 
the order of things, to follow, not precede it. 

(a) 1 Inst. 143 a. 
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XL That a remainder may be limited to the 
particular tenant ; 

XII. That there is no tenure between the par- 
ticular tenant and remainder man ; 

XIIL That the term remainder is not requisite 
to its creation ; 

XiV. To what subject matter the doctrine ap» 
plies; 

XV. Conclusion. 

I. A remainder cannot be limited after any Remainder 
estate of inheritance (a), exc^t an estate tail ; for h'^'^'^ 
every fee simple is the whole estate, and the tenant ^ *** 
holds of the first feudal lord. (2) 

If it be a base or qualified fee, the grantor retains 
Mily a right or possibility of reverter ; and if it be 
a fee created by way of use or devise, the right of 
the ulterior limitee is a future use or executory 
devise, and not a remainder: for a remainder 
must be a remnant of an estate, and if on the crea- 



(2) It shoald seem» indeed, that at no period of oar law, 
since the introduction of the feudal system, could a remainder 
be limited after a disposition of the fee. For though when the 
tenant had acquired the absolute dominion over his property, 
remainders were encouraged on account of their increashig 
the number of febdaries, and, consequently, augmenting the 
political strength of the kingdom, yet when he had once granted 
the fee-simple, and retained nothing but a seignory (a trans- 
fer or limitation of which could merely effect a change of the 
feudary), as that only could be the subject of the remainder, 
the interest4s o^ society were in no way ameliorated thereby. 
Vide Bac. Abr. Rem. p. 717- 6th edit, by GwiUim, the edition 
referred to in the ensuing sheets^ 

(a) Dyer, 33 a. 
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tion of the first estate^ no reversion be left in. the 
grantor, then is there no residue left in faim to 
dispose of, and consequently there cannot in such 
case be a remainder, {a) This is the . true distinc-' 
tion, and the dkta (Jb) which- may be found mi- 
litating against it appear entitled to lio respeet, as 
they proceed from not attending to tiie difierence 
between a reversion^ and a mere right of reoer" 
ter. (3) 

(3) The manner in which the Chief Justice Vaughan arrives 
at his conclusion, is very loose and objectionable. Commentitig 
on the ease in the text, His Lordship observes, that '' when such 
<< a base fee determines for want of issue of the body of 6^ the 
" land returns to the grantor and his heirs as a kind of reversion ; 
** and if," he says, ** there can be a reversion of such an estate> 
<< I know not why 2l remainder may not be granted of -it." The 
erroneouffliess of His Lordship's inference arose from his strange 
misconception of the nature of a reversion, which is always a 
present estate concurrent with the particular estate, and con- 
ferring, therefore, an immediate right to a future enjoyment, 
and not (as His Lordship has really described it to be,) a modus 
or quality which is annexed to the lands, and brings them again 
into the possession of the grantor. This, however^ it must be 
admitted, has been said to be the natural sense of the word. 
See Plowd. Com. 160 b. See a proper explanation of the 
word, 1 Lili. Convey. 358. As a remainder cannot be granted, 
except when a reversion is, or rather would liave been left in 
the grantor, it is material to convey a just idea of it. It is de* 
fined by Lord Coke to be the residue of an estate, always con- 
tinuing in him that made the particular estate (1 Inst. 23 a) 
a description more accurate than that which afterwards occurs. 
(14>2. ibid.) Finch neatly exhibits the necessity of a reversion's 
grounding a remainder, by defining a remainder to be a residue 
of the estate at the same time appointed over : a reversion to 
be the residue of the estate not at the same time appointed 
over. Law. 113. 

« 

(a) Vide Plowd. 29. (b) Vaugh. 269. 
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From these 'bbservations it follows, that in aeon- !»"»*«- 

» , . tions. 

veyance at common law (4) to A and his heirs, so 
long as B has heirs of his body, and after the 
deter minaiion of that' estate, then to C, the limit- 
ation to G is void (a); and that in a devise or 
cwiveyance-to the use of A and his heirs, and if 
B' sbaH return from Rome, tAen to the 'use of C 
and his heirs, the limitation to C is good only as 
an executory limitation. (4) . . ^ 

But when the prior tee is Contingent, an ulterior J*""^ 
fee it)ay enure as a .remainder, if the latter may double 
vest in the event of the former never taking effect; ^^^^' 
for in that case the subsequent limitation is not 
considered as mounted or grafted upon the ante- 
cedent liolitation, but as concurrent therewith, and 
to tie substituted in its place, in the event of its 
l^lure. For when it is not substituted in the place 
of such antecedent contingent limitation, but to 
expect its vesting, and then opera(te by rescinding 
it^ it is not valid as a remainider,* although it may 
enure as a shifting use or executory devise. Hence 
in a limitation to A for life, remainder to his issue 
male and his heirs for ever, and in default of such 
is$ue then to B, the estate of B is valid as a re* 
maioder coUaterai to the contingent fee in the 
issue, (c) But in a limitation to A for life, remain-r 
der to his issue and the heirs of such issue ; but 

(4) By conveyances at common imio is of course nieant those 
which are mere^ so, not those "which give a use hy a trans- 
mutation of the common law estate. 

(a) 1 Inst. 18 a. 10 Rep. ic) Loddington v. Kime, 
97 b. ' 1 Ld. Raymond, 203. 

(b) Bro. Ab. tit. Feoff, ah 
use, pi. 30. 
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if such issue shall die before twenty-one, then to 
B, the limitation to B is good only under the learn- 
ing of uses and devises ; for it is posterior (not 
collateral) to the contingent fee in the issue, as it 
is not to take effect on a default of issue, but onty 
(HI the death of such issue under twenty-one ; and 
if A have issue, such issue must take a fee until 
twenty-one ; whence this case is a manifest deduc- 
tion from the principles above established. But 
if) in the same case, the ulterior limitation to B is 
to arise in default of issue, or if there be such issue, 
then its death under twenty-one, it must operate 
as a contingent remainder, (a) For abstractedly 
from any construction leaning to the one side or 
the other, it may enure either as a contingent re- 
mainder or as a shifting use, &c. But two inflex- 
ible rules have sprung out of the jealousy with 
which the courts regarded those encroachments 
on the common law. (5) 
Rules with 1^ That no limitation, which can enure by way 

reference to */ ^ 

futute uses of remainder, shall take effect as a future use {h) 
^t^ or executory devise, (c) 

deviaes. g^ ^\i2X whcu oucc a futurc limitation has 

taken elBTect as a remainder, no subsequent event 

(5) This is the true reason. In /ve« v. Legge^ 3 T. R. 488 u. 
Fearne> C. R. 377. Lord Hardwicke is made to say, <* that the 
" court never construed a limitation into an executory devise 
<< where it might take affect as a remainder, because thejbrmer 
<' puts the inheritance in abeyance" But we shall see hereafter 
that neither an executory devise nor future use produces that 
effect. 

ja) Crump v. Nortvood, (c) Goodtitle v. BilUngtony 

7 Taunt. 362. 2 Marsh. 161. Dougl. 753. ; and see 2 Sand. 

(b) Carooardine V. Carvoar- 388., and 2 6ar.&Cresw.9S0. 
dinCf 1 Eden, Ch. Ca. 27. 
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^all convert it into a future use or executory de- 
vise, (a) (6) 

Hence, in the last case, it is evident, that the 
limitation to B must enure as a remainder, because 
it may vest in possession on the death of A 
without issue, which event does not rescind the 
prior fee, but merely, as we have seen, brings 
the concurrent or collateral fee into its place. 
Hence the limitation to B is called a contingent 
remainder with a double aspect. 

It further follows from these principles, that Gift in one 
the same gift may be in one event a remaind^, md^d^Hn 
and in another an executory devise or future use : "^''^ •" 

•^ ^ executory 

as in a limitation to A for life,, with remainder to ^levise or 
his first son (unborn) in fee, and in default of such 
son, or if he should die under twenty*one, then to 
B ; B's interest is a remainder in reference to the 
estate of A, but on the birth of the son instanta* 
neously becomes an executory devise or shifting 
use. (b) 

Here, however, it must be observed, that if an conversion 
estate tail be converted into a base fee by a bargain ^nntoT* 
and sale, lease and release, or covenant to stand *^** *^* 
seised, of the tenant in tail, the ulterior limitation 
is not thereby invalidated (c) ; and for this, it is 
conceived, three reasons may be given* 

1. A scintilla of the estate tail is, in con- 

(6) But, from the same principle^ a future use or executory 
devise may, by a change of circumstances, become a remainder* 
\^de post, Chap. III. Sect. 1. 

• 

. (a) Fearne, Ex. Dev. 498. (c) 10 Co. 95. 2 Safk. 619. 

/ (6) Doev.Bumsallf 6T.Rep. 3 Burr. 704<. 
so* Doe dem. Herbert v. Se/- 
6y, 2 Bar. & Cresw. 926. 



^ 
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temptation of law, left in the teoiant in taily even 
after a fine, (a) 

2. Were the doctrine otherwise, the esUte. tail 
might be enlarged into an absolute inheritance, 
and the remainders and reversions barred without 
a common recovery. 

3. The only ground of the virtual conversion 
of the estate tail into a base fee is the cont^nuaace 
of the subsequent estate ; for the djuration of the 
base fee is measured by the boundaries of tha 
estate tail, and it consequently endures only up 
to the moment at which such subsequent estate is 
to take efiect in possession, (b) (7) 

It must not be imagined, that it is immaterial id 
wills and conveyances to uses to ascertain in what 
way an ulterior limitation operates ; se^ng that, 
although void as a remainder, it may be good in 
another shape : for besides that the law strictly re^ 
quiiies . executory devises «id future uses meeiM- 
rihf (c) to take effect within a life or lives in being, 
and the period of an infancy including gestation, 
and declares them otherwise to be void, not merely 



(7) In Set^ours case, 10 Co. 95., the base fee, derived from 
an estate tail, was compared with a qualified and conditional 
fee created by tenant in fee, and pronounced to be *' a more 
** inferior and subordinate estate in fee simple, because a re- 
'< mainder may depend upon it." Ibid. 98. 

(a) 1 Roll. Rep. 223. Poph. so long as there is issue o£ 
ioo. 2 Roll. Abr. 894. the person attainted, and the 

(b) 10 Co. 95. 2 Salk. 619. remainder is unaffected. Plow. 
3 Burr..704<. So if tenant in 557. 

tail be attainted for treason, the (c) See the certificate in 
crown acquires on}y a base fee Stephens v. Stephens^ For. 232. 
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€V€fittud^9 but ab initio (a) ; there is generally a 
great difference in the qualities. and liaUlities erf' 
remainders, and those of executory, devices, &c. 
Aiid therefor^, in addition to the. observations 
which have been made to point out their di^tiii^ve 
i»dici€^ we may addi that in a will a subsequent 
interest nuy frequently be supported as.a remainder, 
notwithstanding a limitation to the heirs of the 
prior devisee,, in consequence of the generality of 
the word heirs being, restrained to issue, (8) ; . as 
when there.. is a devise to A and his heir^ and ff 
he, die withota issue {bX or (as it is now established) 
mthaut leaving issue (c), renlainder over. For ifi ^^^^ 
in the first case, the devise passed a fee to A, the estate is an 
limtotion over would be void, because. th<5re is n^ h!^%Ti 
pretence for giving it validity as an executory 
devise by connecting the event (the dying without 
issue) to the time of A's death, without Etome 
special indication of intent, such as the. ulterior 
limitation being for the life of a person in esse; 
and in the second case, the word kavif^ is i}QW 
considered not to refer more forcibly, in ^e^AoW 
ItereditamefUs, to the period of A's death, because 
the construction by which the first taker has an 



^lAi 



(8) In this series of cases (as Mr, Humphreys expresses it in 
his recent animadversions on real property) the fee simple is 
obscurety shaded down to an estate tail. 

(a) Feame, Ex. Dev. 502. the use of the devisee, his heirs, 

(b) Br&txme v. Jeroes^ Cro. executors^ and administrators, 
Jo. 290. Doe v. EUis, 9 East, /or ever. 

S82. See, however, Qlover v. (c) Dansey v. GriffUhy 4? Ma. 

Moncktont 3 Kng. 18. But & Sel. 61. Tenny v. Agar^ 

there the limitation was strong- 12 East, 25S* 
ly expressive of a fee, being to 
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estate tail is agreeable to die general spirit of the 
law, and does not work an injury to the intended 
objects of the testator's bounty, as in the limit- 
ations of a term^ where (so to speak) the first 
estate tail carries the absolute interest (a) That 
the word leaving should have a different meaning 
and effect on different subject matters (as it may 
be) in the same will, has been deemed an absurdity 
by a great judge (6) ; but the distinction is firmly 
settled (c)f subject, however, to the qualifications 
which accompanying expressicMis, or additional cir- 
cumstances indicating intent, may give to it. As, 
if the ulterior limitation in freehold hereditaments 
be to take effect on the prior devisee's dying with- 
out issue in the lifetime of the ulterior takers (</) ; 
or without leaving issue behind him (e) ; or if the 
subsequent limitee be to pay a sum of money, 
which shows that the testator contemplated a prox- 
imate act (f) ; or if there be an express allusion to 
the decease of the first taker (g) ; in these and 
similar cases, the primary limitation is not narrowed 
to an estate tail, but is a fee simple, and the sub- 
sequent limitation cannot therefore be a remainder; 
but the event being necessarily to take effect, if at 
all, within the allowed period, it is a good executory 
devise. 



(a) Burford V.Lee, 2 Freem. (c) Vide 1 P. Wnw. 667. 

210. ChafuUess v. Price^ 3 Ves. 2 Atk» 376. 9 Ves. 197, 203. 

99. 6 Ves. 159. BrUton v. (if) PeZZf v. Brotvit, Cro. Jac. 

Tmningy 3 Mer. 1 83. 17 Ves. 590. 

Jun. 484. (e) Roev. Jejfery, 7 T.R. 599. 

(A) Ld. Kenyon in Porter v. {^f) Doe v. Webber, 1 Bar. 

Bradley, 3 T. R. 143. referring & Aid. 713. 

to Ld. Macclesfield's argument (g) Doe v. Frost, 3 Bar. k 

in Forth v. Chapman, 1 P. Wms. Aid. 546. 
663. 
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K Again; if there be ^ limitatioii to A aild lus 
heirSy and if A die without heirs^ then to B who is 
collaterally inheritable to A, his Uneal descendants 
are intended, because A cannot die without heirs 
gaaeral while B is living, (a) And this construction, 
which. sup{K>rts the remainder by the word heir 
carrying, only, an estate tail, has been applied to a 
deed (9)9 where the intent manifestly required it (b) 

It was^^ thought proper to mention these oasesi 
although they do not form exceptions to, o^ quali- 
fications ^f the rule that a fee cannot be mounted 
upon a fee ; as the limitations by which tiie pre^ 
ceding estates are created, are separated only by 
fine-drawn though just distinctions from Ihoae 
which confer. a fee j and in order to demcmstrate 
the line of demarcation it was requisite to allude 
to the cases in which the fee passes^ and in which 
by consequence the ulterior limitation is altogether 
void, or tenable only as a future use or executory 
(devise. 

But there are two cases in which an estate tail wben Um 
passes, although the limitation is to the heirs, with* S^^^^n 
out any thing deducible fix>m the language t»f the ^^ 
will to show that the intention requires such a con- 
struction ; and these are, 

1. When an alien is made a denizen,: and lands 



(9) It was a conveyance to uses ; but Mr. Ju8t.Bay1ej adverted 
to the rule, whicb, in respect to limiiationsf as contradistin- 
guished from modifications^ of uscy is well established. See 
2 Ym. 25% 9 Atk. 784. 



{a) Webb v. Herrings Cro# (b) Doe v. SmeddeU, 2 Bar* 
Jac. 415. & Aid. 126. 



'94f PARTIOULAA ESTATE 



are given to' Iiiih anid his heirs, remainder over to 
another (a) ; 

2* To a bastard and his heirs, with such remain^ 
deroV6r(6); 

. Where the remainders are good,^ because neither 
of them can have any heirs but tho36 of theil: 
bodies ; ^ence the law, in order to give vaUditjr 
to the niterior limitation, spontaneously opiates 
iq>on the circumstances of the party. (10) 

IL The pmticttlar estate inmt support the re* 
mmmder ; for a freehold, cannot « at common law 
commeince in jf!iMr*(i (c) ; ? 

V 1. Becaose during the time of strict feudid 
rigour ;' it was natural to disallow the cession of 
the tenancy, aild hence bii the ending of the estate 
by its vacancy, the lord was entitled to resume the 
feud({f)}M2; Because grangers would have beM 



(10) In parchases by bastards or denizens, in order to avoid 
^e escheat consequent on their deaths without issue, it is usual 
to convey the lands to such uses generally as the purchaser 
•hall Hf^inty and ia default of appointment to the use of the 
par chiNier and the heirs qfhif body^ or (in the common way) to^the 
use of the purchaser for lifei remainder to the dower trustee 
during the life of the purchaser, remainder to the use of the 
purchaser and the heirs of his hddy^ with (in either form) a re- 
inaiiider over :* but the auftorides cited show that, where there 
is a remainder over, it is not necessary, in a devise to a bastard 
or dei^zen, to avoid" the liabiliiy'tb an escheat by the* express 
creation of aiwestate tail^ 

(a) 3 Bulst. 195. the context of the origiioal au- 

\b) 1 Roll. Rep. 456. Gil- thorities. 

bert (Bac. Abr. Rem. (D) 786.) (c) 1 Inst. 217 a. 5 Rep. 

states these propositions as true 94 b. 

abstractedly ; but they are ap- {d) Vide Bac Abr. Rem. 

plicable only to limitations m p. 715, 716. 
willfii, as will readily appear by 
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damUdfied fiom an inability td > pfdsedute theii^ 
right^^ ill consequence of there being 4ione against 
whom apfe^pe would lie (a) ; 3. Because livery 
of seisiii being the only manner of pas^g a Stiie^ 
hdid in corporal ' heir editai^ents- at conitik^n >la^ 
its imm^iate subtracHwi from the igfdfltot^riWiri 
a nat«6^ 'iie^iisrilitfn; ja\d' th^ i^aiita^ 'and de- 
livery df a deed in things WMcfa lie in graht ikiA 
Ceremony tantamount to livery, kiid ^etided Mfith 
diesaiiie result'(tl); exc€^ in casesc^^noorpdreid 
haredKfiitfei^ creAted'di:n690i6y,^li^f&^:m 
bf^ tneotovenfience dan ariiae^from a ftita)^e» do^ 
fneiicenietit. ' > . » 

Hence, therefore, livery must be made i6 the "^ff^^. 

1 • « • • V of livety in 

particular tenant, which enures to the persoi!i in tbematuA 
remainder, (c) Consequentfy an estate at will can* d^^'ST^ 
not support a reiftdnd^i' (tf) J because lively ^ to a ™»^''- 
tenant at ^ivtH (^); or rather the limitittion over (g)- 
determines the wilL l^erefore, also, although aii 
interest for yeirs may commence m ^fiUuro, if a 
freehold remainder be ttmitied thereupon, and, ac* 
cording as the sut:gect teiatter lies in livery or it) 
grant, there is livery of seisin, or delivery of ttife 
deed, before the day on which the term is t(f dom« 
mence, the remsdnder is void< (A) Therefo^^, alto. 



(11) None, of these reasons applied to wilk and conveyances 
to uses. Hence the origin of one class of future uses and ex- 
ecutory devises ; viz. such as are to arise on a future event 
ifithottt any antecedent limitation. 

(a) 1 Inst. S42 b. (e) 2 BK Com. 166. 

\b) Bro. Abn tit. Grant, 86. (g) Bac. Abr. tit. Rem. (6). 

8 H. 7. S. Plowd. 156. (A) Cro. Car. 546. 362. Cro. 

(c) 2 Bl. Com. 166. Eliz. 344. 2 Roll. Abr. ?. pi. 8. 

(d) 3 Co. 75. 1 Inst. 217 a. 

D 2 
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if til^ particular estate be void in its inception, or 

(idf^ted afterwards, it is generally true that the 

remiunder is likewise avoided (#); for in either 

case the ulterior interest would be a freehold com- 

^^«^ mencing injuturo. As, if (for instance) the par- 

ibr niiga. ticular cstate be limited during the continuance of 

^"""^^ another estate, so as to b^ precisely commenaurate 

with it, and void on the ground of nugatoriness, 

the remainder limited thereupon is in general also 

void Thus, if A be tenant in tail, remainder to B^ 

and B grant to C during the life of A, remainder 

over^ the remainder is void (6) ; for the particular 

estate cannot pass any benefit to the tenant, and is 

not, thwefore, recognised. 

But in this casCf if A be tenant for life, the re- 
maindei; is good, on account of the possibility of 
forfeiture;, which is not a remote possibility* (c) But 
it is clear on principle, that if there be tenant for 
life of copyhold lands, and they be surrendered to 
A for the life of tenant for life, remainder over, 
the remainder is bad ; because the lord of the 
manor takes advantage of the forfeiture, and holds 
during the life of the particular tenant, and not he 
in the remainder or reversion (^d) ; so that such a 
remainder is on the same £K>ting with a remainder 
limited after a particular estate during the life of 
tenant in taiL 
Efiectsof But Mr. Justice Blackstone follows up the rule 
dedu!d^<m Under consideration to an illegitimate consequence, 
B^'5"** when he asserts that there can be no intervening 

ttODC. 



(fl) Co. Lit. 298. (c) 3 Lev. 437., . . ; 

(b) Sir Hugh Chomley's case, (d) 9 Co. 107. 1 Saund. 151. 
2 Co. 50. Mo. 342. 2 Brownl. 1 54. 
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estate betwemihe particular estate ami the remainder 
supported thereby (a); observing that the thing 
supported must fall to the ground, if once its sup*- 
port be dissevered from it. For, in a convejrance 
to A for life, remainder to his issue unborn for 
life or in tail, remainder to B in fee, the remainder 
to fi is not only a vatid but a v^ed limitation, and 
supported by the freehold qf A. (b) And further, 
if the contingent be turned into a vested estate by 
the ,lHrth of issue, the estate of A is no longer the 
support of B's remainder, but the estate of the 
issue on which it has become immediately expect* 
ant; and here, consequently, the thing. supported 
does not fall to the ground by the severance of its 
original prop, but acquires a new support in the 
intervening estate, (c) Nay further, a remainder 
which has performed an union with the particular 
estate, may be disjoined by a subsequently inter* 
vening estate, and yet continue valid ; as in a con- 
veyance to A for life, remainder to his first son 
unborn in tail, remainder to A in fee ; in which 
case, during the contirigency of the intervening 
limitation, the remainder coalesces and unites with 
the particular estate for lif^ forming one estate of 
inheritance in possession, and yet parts from it on 
the birth of a son, and becomes expectant on his 
estate tail, (d) 



(a) 2 Com. 168. citine S Rep. (b) 2 Roll. Abr. 119. 

21* whichy however, does not (c) This observation may be 

warrant the position ; it being illustrated by Wegg v. VulerSf 

there only said that there cannot 2 RoUe's Abridg. 796. pi. 11« 

b^ a mean time between the % Sid. 64?. 98* 129. 157* 

particular estate and remainder, (d) 11 Rep. 97. 
as well in wills as in grants^; 

D 3 
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^;^^ But die nde ire urd treating of adnrits df tlMe 
mk^tte qualifications; 1. It is bat partially applicable to 
lareSto^ U8^ aod deviscs } for the .nonensteaoe^or ncm^^ 
"^^^ afaiHty of the particular cestuique use or devisee 
»«n^* does not affect the remainder, inasniucb as no- 
liveiy is required to be made to a person taking 
iindera>ladU or conveyanoe to uses, and th^fbie. 
tbeiemattider ma^ tske efiectin postessida imiBO' 
diatdy (a), so that it is not in truth a remainder,: 
tboiigh so entided ia the assurance^ Tfanul, if 
before the aboKtioii of .monkery as iai professBon, 
lliece had -been a devise to a monk ibr Hfi^ Te«i 
ihalBdet^ever ; the reniainder would have come: 
into possession immediately <m the death c^ tiie 
testator, (b) And so^ if there be a devise br con* 
veyance to the use of XS, a person not in ex** 
istence, remainder over to a person in existence ; 
the remainder would immediately take ^bct in* 
possession^ (c) . . 

Bistiiictbii Here^ hc^rever, a^ distinction is taken-' between 
coE^ conveyances ' to ases operating by traiisimitation^ 
1^^' ^dt bargains and sstles aiid covenants to stand 
^^1^ atised^ fidr, in the latter, if there be a void limit- 
thow de- iAtiml to one fen* life, with s^ goad ^emaiiKler over^^ 
^ statute the bargainor (12) . or covenantor shall retain the 
land during the life of the first cestuique use, as it 

(12) The authorities warrant the position of a covenant to 
stand seised only, bat the same principle embraces bargains 
and sales* 

I ! . * 

(a) Vide J- Leon. 195^ Ld* it seenMy the person in remlkiii«'' 

Pikg-^^'s case der must be til- ei»«e when €he 

(6) 2 Roll. 415. 1. Sa 2 BaU reita^der falls^ Yin. Abr» tft. 

292. Rem. (C). Sed vide infra, 39* 

(c) PL Com. 414 a. But, 



of 
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yms in him ^inkh, and muflt remaiii in him until 
drawn out by the consideration : (13) whereas in a 
coBveyaace to uses operating by transtnutations^ 
the whole estate passes firom the graator> and there? 
£prd the remainder-nian taices ej: necessitateiQa) But 
here it mvyhe prefer to notice, that it was said 
by Jiiaowood, in Ix)rd Pagel^'s case, that if one 
coirenant to stand seised to the use of Salisbury 
Plain for the life of J. S, remainder to A, it .was 
plain lie in the remaiiAder should take pf esently. (.b) 
But: limitations of this kind, so manifestly absurd^ 
may perhaps be* regarded as a qualification oi^ and 
noli repugnant to, the rule just laid down, and 
which was established in the same case, (c) 

. ItiscoQceived, however, thatif in'ovi^ conveyance 
to uses, or in a. devise, there be a plain allusion to 
the .event which fimns the determination of the 
particular estate, negativing a presumption that 
the ulterior, limitation was intended to take effect 
before that period, it would enure as a fixture use 
or execntCMry devise, (d) 

The drcumstance menticMied is, in reference to 
the present point, the only one distinguishing re# 
mainders in devises and conveyances to uses from 



(IS) But a valid use in a covenant to stand seised, or, b^ 
parity of reason in a bargain and sale, is not prevented from 
taking efiect in possession immediately, by a general^ and there- 
fore invalid power of appointment ; reserved either to a stranger 
or to the covenantor himself. See Warwick v. Garrard^ 
2 Vem. 7. GoodtUle v. PeHoe, Fitz. 299. Sugd. Pow. 11 4*. 

{a) 1 Co. 101 a. 154 b. Mo. ib) 1 Leon. 195. 

195. 5da Plowd. d07. 2 Sid. (c) Ibid. 200. 

66. 151 • 2 Lev. 77. 2 Mod. (d) Vide Bac. Abr. ti^le 

209. GUb. Uses, lis. 225. Rem. (6>. 

D 4 
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those created in common law conveyances: for 
when the particular estate is in actual existence, 
the remainder is as dependent upon it in the tbrmer 
case as in the latter. 
I'^rtiaiiw And the reason, which has been mentioned as 
which are the exemption of uses and devises from the rule 
^2(1^. under consideration, s^plies also to particular es- 
tates which are themselves remainders. Whence 
it is a rule, that if an intermediate remainder be 
void, the ulterior remainder shall then depend im- 
mediately upon the particular estate which carries 
the possession. As if the first remainder be to a 
monk, or other incapable person, (e. g. the grantor 
himself) remainder over ; this last remainder is 
good, and shall take effect in possession upon the 
determination of the particular estate, without any 
regard to the mesne remainder which was void, (a) 
Hence, therefore, in a case in which A limited 
an estate to the use of himself for life, remainder 
to his executors for twenty years, remainder to B 
in tail, and A was attainted of treason, it was held 
that the remainder to B should not wait for the 
expiration of the period which would have been 
filled up by the remainder to the executors, had it 
not become void by A's attainder, but should take 
effect presently, (b) And it was said that if the 
remainder had been to the administrators of A, 
which had been merely void for the time inter- 
vening after the death of A till administration 
granted, in such case the remainder to B should 



(a) 1 Bro. 258. pi. 35. Perk. . (b) iLeon. 196, 197. 2 Leon, 
sec. S&S. 705. Godolp. 359. 5. 3 Leon. 20. Moor, 100. 
(20). 1 Leon. 197, 198. Dyer, 309. Cranmer*B case. 
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vest in possession presently upon the attainder 
^f A. 

But although in wills and conveyances to uses, 
&c. the remainder may be good, although the 
particular estate is void ; yet in future uses and 
executory devises, if one class of limitations be 
void from remoteness, all the limitations over will 
likewise be void for the same reason, (a) A future 
use or executory devise may, however, be good in 
one event and void in another, (b) 

2. When the particular estate and the re- ^^••■oJ^ 
mainder do not depend on the same tide, the for- raauOnder 
mer may be avoided yet the latter continue ; as, ent ddM. 
for example, where the particular estate is limited 
to an infant who waves it (c) ; or, before the sta- 
tutes abolishing common occupancy, (d) to a 
tenant pur outer vie who died living cestuique vie ; 
in these ^nd similar cases, notwithstanding its ces- 
ser or destruction, the remainder once vested by 
good title continues, (e) And if at this day a rent 
be granted to A for the life of B, remainder 
over, and A dies in the life of B, and the terre- 
tenants (as Yelverton has holden) be entitled to 
have the lands during the life of cestuique vie dis^ 
charged of the rent, the remainder is not invalid- 
ated by this cessation of the particular estate. (^) 
Had the rent, indeed, been limited to the heirs of 
A, then would they, according to the specific au- 



{a) Vide Fearne, £. D. 522. (d) 29 Car. 2. c. 3. 14 6.2. 

S24.. c. 20- 

(b) Rogers v. Gibson^ Ambl. (e) Vide 1 Inst. 298 a. 

93. (g:) Mod. 664. Yelv.9. SaU- 

' (d) Co. Lit. 298 a. With re- kr v. Bottler. 
ference to Uses see Bac. 
Uses, 58. 



thbrittes on the point, (a) (but which oppugn the 
frequently found proposition, both in ancient 
md modern times^ that there can be no occupancy 
of aipi incorporeal herectitamenf;, (6) have tajceqi 
during the life of B } but an express limital^ii to 
the executors! would not have let them in during 
the life of cestidque viCs because they xn.ust have 
claimed merely in the character of occupants* (e) 
But in these cases a contingent remainder would 
fail upon principles we shall hereafter examine. 
BMuifai* 3. A reiqmnd^ in copyhold hereditsyments is 
copyMds, not dependant upon the particular estate (14) ; 
_ , whence, if a copyhold be surrendered to the use 
of A for life, remainder tq B, this remainder, which 
in freehdd hereditamenl^ would take efiect in 
possiession on any determination of A's estatei 
cannot commence in possession before the death 
of A* So that if A commit a forfeiture, B has 
iipt thereby ^ny right to enter, but the lord, who 
may hold until A's death, (d) This doctrine re» 
8uit9 £rom the l^gal ^eehold and inheritance being 
jnthpiipord, 

There seems^ however, to be no ground for the 
qtuere in Pe^re/ WiJliaais, whether if A be copy- 
holder in tail, remainder to B in fee, and A take^ 

(14) A contingent remainder in copyholds must, however, as 
we shall see vest, during the particular estate ; but not from its 
dependency thereon. Vide infray Chap* III. Sect. VI. 

(a) Vaugh. 201. 5ff1* Estate for life and oc<- 

(b) 2 Roll. Abr. 150k Oc- cupancy. 

cupant rC)y pl. 1. Co. Lit. 41 b. \i) 9 Co. 107. Margaret 

Lord Eldon s remarks, 7 Yes. Padger'% case. 1 Saund. 151* 

448. 2 Brownl. 154. 

(c) Vide 2 Bac. Abr. 566, 
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a^fant of the fvtehold . frtom the lord to him land 
his beirs^ and dies withtxit ismie, B is ^ititled (a);. 
becrase. it is an established prindple^f, that the* 
ei^ftmchisefaeiit of a copyhold^ by conveying the 
fr^hQld Jx>.^ partiiwhar tenant, does not devest 
thereoiaUideir or feveraion, but: enures to the ben^^ 
%Qf the; person entitled to it (ft) . 

m» It. is a rule, that the remainder mmtM. Baamn. 
btnifeS anfl. gkefi^ oUi ea the $aime time ^lat the/par^ bTi^tai 
ticubr^^Me k areatsd (c) : &x if the latter bcJSiS^ 
created iit?ithoiit. any ulterior limitation^ a:rever8ion estiteu 
rmnams in the gnntoi' ; and iflivery.be made to 
the partksttkr tenants it£(aperalion lin^ be.mani^M 
fgeifHy I omURxmi to the . latter^ I^ ^ th^efore^ /the 
neyeKsianfer milkes .a. subaequcaiA coiiive^ande,^ ho 
<)$lils Qtily tmth lua i rev^nidn' which ' b cooeurrant 
viih,^ imd not,! like a remainder, expectant upkm^ 
fhe partiisular estate. . Now the reversion is aniin- 

* cumot be 

corporeal liercditament of freehold qualify, whioh made to 
cannot, by a common law limitation, be made to ^^^"^IT 
commence inJtUuro any more than land ; and con- . 
sequently if. the reversiotier afterwards grant aa , , . 
estate to commence from the determination of the 
particular estate, it is a freehold commencing m 
Juturo^ and void. (15) And if a reversioner devise 



» 1 < 



(If) This. point bas be^n tlie mo? e enlaiged. op» .liecitude. an 
author^ whose works form th^ chi^ balis of the studentfs pur* 
suits, and the chief ornament of juridical science^ has talked 
of the creation of a remainder ^er the creaiion of the particular 
estate, and of the manner in which livery is to be made to the 
person intended to take such remainder (see 2 BL Com. 314.) ; 

.'••.". ... 

(a\ 3 Pk Wms. 10 n. 9 Co* 104^ 107. Bicknel v* 

(h) Margaret Podger^^ case^ 7ttcier» 2 Brownl. 134. 153. 

(c) 1 Inst. 49 a. 
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to the heira of the body of tenant fbr Kf^ it is vend 
as a remainder, and cam enure only as an executory 
devise, (a) And were he to make a mmilar limit- 
ation by way of use, it would for the same reason 
be capable of enuring only as a future use. So 
strict is the law on this point, that even when the 
grantor attempts or (so to speak) purports to create 
a particular estate, and to limit a remainder thereon, 
< if it.be not legally originated, it is void, though 

its antecedent existence, or rather retrospect to a 
prior period, is only in fiction of law. On ^which 
principle, if the heir endow his raother, remainder 
over, the remainder is void, though livery be made ; 
because of the relation which the dower has to the 
time of the husband's death, (b) So it has been 
said, that if the lessor disseise his tenant fbr life, 
and after make a new lease to him for life, re- 
' mainder over, the remainder is void, because of 

the remitter of the lessee to his first estate for 
Kfe. (c) (16) 

lumainder Hcuce, therefore, it is regularly true that the re- 
SSSrfm niainder must be created in the same instrament 



a doctrine which manifestly clashes with Ld. Coke's definition 
of a remainder ; and (though the writer is not aware that it has 
been noticed) is erroneous in principle, and unsupported by 
the authorities on which it professes to be founded. 

(16) Qmere : for the lessee should seem to be precluded from 
a remitter to his original estate, by his voluntary accession to 
the new estate gained by tort. See S Black. Com. 20. 190. 

fsYr^tiS!' ^'''"^'^ ^" '^" ^^"''' ^' ^^^^'^- ^ 

(a) Snotvev Cutler, 1 Lev. Doe y. Fonnereau, lyons 486 

J^n^^"^^^^' The cases illustrate the same prSl^ 
ofMoar^ v. Parker, 4Mod.316. (b) Plowd. 25 b Godh^«« 
Weale v. Lowr, Pollex. 66. (c) IbidT ' ^^- 




the same 

A8BlinU108» 
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with the particular estate, (a) Thus, if there be a |^^®„j 
lease for life, and afterwards a confirmation of that with the 
estate, remainder over, the remainder is void ; for estate. 
the confirmation gives no new estate to the lessee^ 
nor even oilarges his old estate (6), and the limit* 
ation of the remainder is, it seems, void as a grant 
of the reversion ; 1. Because it is not so to operate $ 
2. Because the ulterior limitee is not a party to the 
deed, (c) 

The particular estate may, however, be made what in. 

- , stminents 

by a will^ and the remamder by a codicil, or vice m parts of 
versd ; for to this purpose they are parts of the 
same assurance, (d) 

A remainder may also be limited by an appoint* 
mant, ia execution of a power contained in the 
conveyance, by which the particular estate is 
created ; and yet the nde we are speaking of vir« 
tu^y applies to limitations of use by wssy of ap- 
pointment ; because, from the retrospective relation 
which appointments beat to the instrument con« 
taining the power, they are considered as legally 
inserted therein. (17) Iff therefore, there be a 
limitation to the use of B for life, with remainder 
to such uses^as B shall appoint, and B appoints t6 
C in fee, C's estate, when raised, is a remainder 



(17) Mr. Fearne has left unnoticed this important exception 
to the general rule, Vide Cont. Rem. 302. But his just and 
powerful reasoning (p. 74<.) on the rule in SheUej/s case, in 
relation to appointments, holds dJbrHori to the present point. 

(a) 1 Inst. 49 a. (c) Litt.s. 573. Co. Lit. 317* 

(A) 1 BrQ.253, pl.45. Plowd* Plow. 160 b. Dyer, 126 b. 
25 b. . (d) fiayesy. JPorflf,2Bl.Rep; 

698. . . r 
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expectant oa die efiftat^ of B. (18) And, ^f course; 
the same rales by whirh a remainder is disttn- 
guished from a- future use, when the particular 
estiite and ulterior limitation are oootamed ia the 
same aastiraincei a^^ty vhen tihe former is kt the 
amveysBBct creating the power, and the lattor in 
the appmntmeat ; fbtf £pom the tegal ihcorporatibn 
of the twpailatramenist the< appointment ':b^ngf ^ 
deemed part of the original conveyance, the act df 
appointitig is, in thithv only an event upop'^i^hich 
aa ulterior ^ise arises ; and thoagh'itis retroqieot ik 
attended; wathpeculiar effiscts^ yetsa&r'ai r^arda 
the manner in which the use it creates^ is Aavperat^ 
it is no way difl^ent iroai' any other kfreati i A 
Bcmivkt It soinetiBies happens that an inatnmient'pw^ 
^ porting !Jto ; be im^ appointment and to^^createra 

rehisdnd|er,'&Q8 of itr object^ hyrlimtting ttieflseto 
ar itruiitee :for the intended: iceiitdpie unj Thiis^rif 
there: be:.a:Conye)Hmce; to the:i^»«if Jl for life,'.']»f 
maindor) tosuoh u^ 'Sls A shall appoint and he 
iq(]^iit9 to. £ to the use of Q the ^limitetiQii to C 
is iPflid ^aa. a remainder,' becau^B >iot a Icjgal estate^ 
and cxmstqiiently .of a different quality and' ruLtmi 
ftom the fntate of A. ' It is, however, good >as: aa 
executory trust («) ^ , • * 



atioiism- 
lendMlto 



in appoint- 



i. (18^ Some respectable text-writerB, however, do not assent 
to this conclusion.. Mr. Sreaton lajra down the unqualified 
propositioa that /^ all estalite arising from the exeoutiQa of 
**. .powers operate either Jbyoiray of executocj devise or sbifyag 
« use." 1 Abst. 115. 



t X 

1 •• . 



(d) See and ccHisider Hop* ▼• Gafe, £ Cox. Rep. 136. as to 
Uns V. HopkinSf Forrest. 44. the validity of the limitation as 
1 Yes. ti68. 1 Atk* 521. Gale an executory trust. 
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869 sometilnes when a person has a power and 
the fee in^defaoh; of appointment, and the power 
is destroyed, but the par^ (still seised of the legal 
estate) makes an appointment, which is in conM- 
quenoe iniralid, and the clause of further assurance 
fe dAed into actiM, it k siianilest that no fimit- 
iftion thttein can entire as a remainder expectant 
on the particcdar estate inthe instrument contain- 
ing the power. And it ihay be inferred that no 
fimitatioti intended to operate as such woold be 
good as a ftttmre itte> 1^/, unless a new seism be 
treated ) 9ndfyr unless the antecedent use be stich 
an estate, that a* limitation to commence on its 
detenhination wiU not exceed l^e period allowed 
by kw^r siispending alienatioii (a) ; e:reept, hdw» 
civ^> >rfaen the use created ifi the conveyance cen- 
tauning the poW^ is an esttite tsil^ . became it is 
thtsn barrable by reeovetyr And conseqnently not 
srithin the reJason of the rule against pefpettdties.^y) 

We inay Conclude this point with observing, 
thai when:. the* legal fe^ is outstanding in trustees^ 
and ^tb^ !mDdi£eation^ of the beneficial ownership 
are merely equitable, which they are ink practice 
always considei^ed to be when the trustee does not 
join (19) in the conveyance, it is immateriat td 
inquire tiie pk^ise operation of the ulter^t limits 



» I 



(19) This depends on the question whether the statute 1 R. 8« 
c. 1. is repealed. It is generally so considered, but that opinion 
may be justly doubted on principle. See Blake v. Foiterf 8 T. 
Rep. 487. 494b 

(a) Vide supra^ Sa SI . Also 102. 4 Yes. SS7. 2 Ves. jun. 
For. 232. 3 T. R. 146.7 T.R. 357. 

{b) Feame, 424. 
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ation ; for all future limitations of a trust are valid 
when they would, if legal, enure as future uses ; 
and it is believed, that there is no case in which 
an equitable remainder does not possess the same 
qualities and incidents as an executory trust 

IV. A renuUnddr^ it seems, can only b^ supported 
by a particular estate qf the same nature or rather 
sulgect matter mth itself. It is, however, difficult 
to imagine how a limitation can be a nullity on 
this account^ for if there be a conveyance to 
trustees and their heirs to tiie use of them durii]^ 
the life of A, and upon trust for hi^n, and after A's 
death then to the use of the heirs of A, the ulterior 
limitation to the heirs cannot, it is true, be ex* 
pectant as a remainder on the equitable estate of 
A, as A has no/Ain^ recognised by Um; yet it 
may be supported by the legal freehold in the 
trustees, as that estate is exactly commensurate 
Dtrith the equitable interest for life, and determines^ 
therefore, at the very moment at whkh the 
remainder is limited to commence, (a) And in 
cases in which the trustees take the whole legal 
fee, there can of course b6 no difficulty ; because a 
similar limitation would then be good either by 
way of reniainder, or as an executory trust accord-^ 
ing to the frame of it That a particular estate 
at common law is capable of supporting a remainder 
by way of use, (as if one bargains and sells his land 



(a) Tipmn v. CoHriy Carth. was inTolved in, though . not 

272. ' 4 Mod. 480. Eke v. exprei^ly decided by, these 

0«5ornf» 1 P» Wms. 387. The cases. 
point in the text is clear , and 
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after seven years (30), ) cannot be deemed an exi 
ception to the rule which has been laid down. 

V. It is a rule that the remainder mmt take effect 
during the continuance qf the particular estate^ or 
at the instant qfits determination, (a) 

But it is sufficient for the remainder to vest in 
the very instant of the determination of the par- 
ticular estate ; as in the grant of a rent to the 
tenant for life of the land for his life, remainder 
over ; the particular estate becomes suspended, and 
the remainder vested in the same moment (6) 3 
though, indeed, it has been held that this^ remainder whether 

• . ^ uie remBin* 

is not good, m consequence of the particular estate derugood, 
being suspended as soon as granted, (c) ^^^^ 

The same doubt arose in a case in which A was ••^^ V, 
copyholder for life, remainder to B in fee, and B •• soon m 
surrendered to the use of A for life, with re- *™" 
mainders over, (d) Contradictory reports of this 
case have come down to us ; but it is decidedly 
analogous to the above remainder in the rent, in 
fiivour of which Lord Coke's authority is express : 
but it is humbly apprehended, that if* the ultimate 
limitation in the surrender by B was void as a 
remainder, the opinion of the court, as expressed 

(20) See Bacon's Uses, SS.^ where an estate for years at 
common law is said to continue in the bargainor. This doctrine 
hasy however, been much shaken, and the leaning of the au- 
thorities is certainly the other way. See 1 Leo. 195. 1 Rep. 
154. Poll. 65. 12 Mod. S9. Sed vide injra^ Chap. U. Sec. 1 • 
where Bacon's conclusion is defended. See also. Chap. III. 
Sec* 3. irifra* 

(a) Plowd. 25. (d) Wade v. Batchy 1 Saund. 

ib) Co. Lit. 298 a. 140. 1 Sid. 360. 2 Keb. 341. 

]c) 2 Roll. Abr. 415. pi. 2. 
3 Dyer, 140b.pl. 41. 

E 
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in Saunders, that it was good by way of present 
estate as a grant of the reversion, is untenable ; for 
can we say that the reversion could pass when the 
surrenderor had himself only a remainder ? C^l) 
And therefore the report of Siderfin, that the limit- 
ations ulterior to the limitation to A were held by 
three judges to be good by way of remainder, (and 
which therefore coincides in the above-mentioned 
analogy, and with the spirit of our law^ which, 
whenever it is possible, gives application to the 
maxim, res magis valeat quam pereaf) is that on 
which we may rely. 

So in a lease to A for the life of B, remainder to 
A for his own life, the remainder is well created 
though it comes immediately into possession Qi) ; 
for the particular estate has a momentary existence, 
during which the remainder vests ; the object of 
the law being only to prevent a chasm or suspense 
of ownership. 

This rule, however, is more peculiarly referable 
to contingent remainders, in reference to wliich 
it will be more fully spoken of hereafter. (22) 



(21) The second resolution in Badger v. Lloydi 1 Salk. 2S£. 
1 Ld. Raymond, 525^ the case cited by the learned editor of 
Saund. Rep. (Mr. Serg. Williams) to fortify the decision before 
him, is irrelevant ; for the argument of the Court was that the 
devise of a reversion after the death of tenant in tail vi^ithout 

' issue was a present devise. And it was admitted in the third 
resolution, th^t such a devise of a remainder would be void. 
In Bac. Abr. Cop. (H) the report of Saunders on this point is 
adopted, but Siderfin cited without any notice of the variance 
478. 4to edit. 

(22) As any estate, even a lease for years, {vide Dyer 279 
pi. 7. Cro. Jac. 455.) created by tenant in tail to commence 

(a) Vide infra, Sect. XL 
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VL A remainder must be limited so as ta awiUt 
the natural determination of the particular estate^ 
and not so as to take effect on an event which pre^^ 
maturely determines it. (a) 

And hence the necessity of distinguishing be- Disdnctioii 
tween a limitation and a condition^ the former u^^i^^ 
embracing all estates '^i*D which fixed boundaries ^^ 
are prescribed, beyond which they cannot pass^ 
inasmuch as by the very terms of the grant they 
naturally expire when arrived at those linuts. 
Thus when the grant is so kmg as^ <m* tmtU ^c. (b) 
and after the determination of the estate so granted, 
theqi. pver, the anterior estate expires by limit- 
ation^ and cceteris paribus, the interest ulteriiH* 
thereto may be a remainder. 

But conditions comprise all those events -which^ 
whether produced by, or independent of» the 
agency of the party, work the destruction of the 
estate they are annexed to ; and these, therefore^ 
can never be the foundation of a remainder dcr 
pendent on that estate. 

This appears to be the true distinction between 
a limitation and condition, and it is conceived that 

after his death, is void in its inception^ it would be inaccuratie 
to account for the voidness of a remainder limited by him to 
commence at that time, on this principle. The true reason of 
the nullity of the limitation, whatever form it assumes, is the 
paramount right of the issue, who take perjbrmam doni. See 
2 Co. 52, Cro. EUz. 279. Yelv. 51. Moor, 883. 1 Leon. 1 10. 
1 Anders. 291. 3 Leon. 291. Cro. Eliz. 895. 

(a) Cogan v. Cogauy Cro. (b) Co. Lit. 234, 235. Co. 
Eliz. 360. 2 Leon. 16. Plow. 10.42. Plow. 413. Litt, 90. 
Com. 24 b. 29 b. Co. Litt. 214. Dyer, 290. 
377, 378. Sayer v. Hardyy 
Cro Eliz. 414. 

E 2 
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the observations of Mr. Butler in his edition of 
Fearne (a) are somewhat adapted to mislead the 
student : because, instead of referring their crea- 
tion to the respective words on which the law has 
impressed the peculiar efficacy of producing either 
the one or the other, that gentieman seems tcT 
make the distinction between them consist in the 
collateral determination of the grantee's estate 
being in the one case incorporated into the origi« 
nal limitation, and in the other not being inserted 
ae^Lm *'^'^' ^ making a part thereqf; whereas if the Con- 
or oon- ditional words* are sub conditioner proviso, or ita 
•^tobe ?t/(H/, (b) which make a condition ea: vi termini, 
"^'"™^ the circumstance of their being blended m the Ian- 
guage ^the grant with the original limitation can 
make no difference. But if lands be given to A 
and the heirs of his body, y^ he and they shall so 
long continue tenants of Dale, no condition is 
created, because the words si contingat are inade- 
quate to that object without an express power of 
re-entry, (c) 

It is, however, incidentally observable, that in 
wills any words are allowed to make an estate con- 
ditional, in which the intent plainly requires that 
construction, as in a devise to A, paying &c. (rf) 
Condition- But, whatever the words may be, when the de- 

Se^hdT ^ ^^^ ^^ ^ *^^ ^^^^ *'^^y ^^® construed to create a 
construed a limitation (e) ; and the performance of the con- 

limitation* -, \. ^ ^ a 

dition or happening of the event forms, therefore. 



(a). Cont. Rem. 10, 11. (d) Co.Litt.236, 2S7. Dyer, 

(*) Co.Litt.204. Co. 2. 70. 138. Plowd. 142. Co. Litt. 

Dyer, 152. 311. Litt, 328— 204. Co. 10. 

331. (e) WeUcock v. Hammond, 

(c) Ibid. Cro. Eliz. 204. 
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in contemplation of law» the boundary for the na» 
tural expiration of his estate ; and consequently 
an ulterior interest, which would in any other case 
be referred to, and supportable only under, the 
doctrine of executory devises, may in this enure 
strictly as a remainder. This case must be re- 
garded as an anomaly, or more properly as the 
result of a peculiar rule, which the union of the 
heterogeneous characters of the person liable to 
the condition, and the person to take advantage of 
it^ gave birth to. 

The case last put does not, therefore, form an 
exception to the rule, and it is in fact unexception<- 
able. For the doctrine of remainders is strictly at 
common law» which gives a right of entry for 
condition broken to the grantor only, and when 
he enters thereupon he is in of his old estate (a), 
and consequently the ulterior estate would be 
destroyed. 

But the law will not allow the grantor to defeat Gnmtor 
an estate which he has created unconditionally; ^^^ 
and therefore if there be a lease for life on con- ^f^ "®* 
dition, remainder over, (where there is no incon- ditUmaUy. 
sistency in the limitation of the remainder, because 
it is to expect the natural determination of the 
preceding estate,) the law, in order to pi^erve 
the remainder, reasonably adjudges the condition^ 
annexed to the estate for life to be waved by the 
subsequent limitation } and consequently the con- 
dition is void, and the remainder good.{£) 

And if this case be referred to the ground of 
intention, such limitation (it is conceived) is a 

(a) Qo. Litt. 202 b. {6) Butt'a case, 10 Rep. 41 b. 

E 3 
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circumstance raising a presumption for this con- 

struction, not to be repelled by any thing less than 

an Express declaration to the contrary. 

Bemamder But a remainder, limited to commence on an 

SiiOT M- event or condition annexed to the preceding es- 

SlTSlSni- *^*^» ^^^ *^ defeat it, is inconsistent in its very 
lar estate, limitation, and consequently void; as in the 
instance of a lease to A and B, remainder over to 
a stranger after the death of the one who shall die 
first (tf ), where for the remainder to take efiect it 
would be necessary to remove the freehold of the 
surviving lessee ; to accomplish which, and give 
effect to the remainder, are incompatible objects. 

But, upon the same principle that res magis 
vakat qvxim pereat^ the law will if possible so con- 
strue the words upon which the subsequent limit- 
ation is suspended, as to give it validity ; and cour 
sequently when the language of the instrument 
does not manifestly require its immediate com- 
mencement in possession on the occurrence of the 
event, it will be considered to point only at the 
time at which the remainder is to vest in interest 
Thus, if there be a lease to A for life, and if B shall 
do a certain act, then the lands to remain to C $ it 
is presumed, in favour of the limitation to C, that 
it waS not intended to vest in possession^ but in 
interest at the happening of the event (b) 2 but if 
It be said, that on that event the estate of A shall 
cease, or that the lands dhall then immediately re- 
main to Q the expression of the party silences the 
implication of law, and nullifies the remainder, (c) 



(fl) inowd.Com.29b. 2Leon. (c)Plowd.Com.29b. 2LeoD. 
16* 16. 

(h) Plowd. 32. Colthirst v. 
Bejushin, Plow. 23. . ^ 
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But though the law thus disallows remainders 
when to take effect in possession on an event which 
works the destruction of the preceding estate, it 
recognises a species of estates which displace pre<- 
ceding estates. This doctrine of estates to be Estetesto 
enlarged upon condition occurs when the perform- ^J^^^^ 
ance of a condition, or happening of an event, has ^^*»o»- 
the effect of destroying a particular estate, and 
enabling an ulterior interest limited to the same 
person to vest in possession. Lord Coke, with his 
usual profundity, has defined the extent of this 
learning (a); and it is superfluous here to enu- 
merate the ingredients which he has declared 
requisite to the validity of the future interest. I 
shall, however, observe that the doctrine of estates 
to be enlarged upon condition, which, with some 
qualifications, admits not only estates in tail or for 
life, but estates for years, to be expanded on the 
performance pf a certain act, or the happening of 
a certain event, is no deviation from the principle 
we are treating of^ because as the estate to be en- ^ 

larged is in the grantee at the time of the condition, 
it would have been absurd to have required an 
entry from the grantor, and consequently the 
increase is deemed good. Still, however, as the 
event which grounds the increase defeat or 
abridges the particular estate, and the ulterior 
liE|.rger estate is not . expectant on the naturaji de- 
termination of the preceding estate, such increase 
is not a remainder. 

I must here beg leave (but with great deference) 
to express my dissent from an opinion of Mr. 



(a) 8 Rep. 74. inLd. Stafford's case ; et vide Fearnci ^9. 

E 4 
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jBflfectof • Fearne*S| with regard to the effect of a lease to 
to the 8ur. two fot their lives, with a limitation over in fee to 
"^ "^^ the survivor after the death of the first of them, 
in words expremve qf an imnaediate commencement 
in possession^ and which, therefore, would have 
been void if to a stranger, (a) Mr. Feame thinks 
such a limitation strictly a remainder ; but his rea- 
soning appears to me to show only that the Common 
law may consistently allow it to be valid, inasmuch 
as it is not within the scope of the policy which ex- 
cluded all conditional limitations. But I am at a 
• 

loss to perceive the line which separates such a 
limitation from the doctrine of estates to be en- 
larged upon condition. Mr. Feame affirms that 
the life estate of the survivor is ** not rescinded or 
<^ ntdlifiedf but embraced in the afflux of a greater, 
" into which it runs under the technical term of 
<< merging :" but this equally applies to an estate 
which is avowedly an increase of the particular 
estate. The same objection may be made to Mr. 
' Fearne's remark, that the limitation does not 
operate to the prejudice of another, viz. the per- 
ton otherwise entitled to the particular estate, 
because it was to that very person himself And 
the proposition that the effect would be precisely 
the same if the limitation were << Jrom and after 
*< the determination qf the estate (tforesaid^ then to 
« the survivor infee^^* begs the question; for if, 
from the frame of the grant, the limitation fall not 
under the learning of remainders, but under lliat 
of estates to be enlarged upon condition, it is unte- 
nable. And if the point be merely whether the 



{a) Vide Fearne, C. R. 265, 266. 
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ulterior limitation be ejppectant upon the natural 
determination of the preceding estate^ which Mr. 
Feame has himself strenuously urged to be the 
true characteristic of a remainder, where is the 
difference between the death of the first of the two 
lessees for life, being the act upon which the free- 
hold of the survivor is to lose its individual existence 
by the instantaneous accession of thefee^ and being 
the act upon which it is attempted to be rescinded 
by a limitation to a stranger ? 

If these observations be admitted to be applicable 
to conveyances at common law, there* is nothing to 
prevent their application to uses and devises. But ohsem,- 

1 • • /» tions on toe 

as this inference may be apparently irreconcileable case of 
with the case of Goodtitle v. Billington, (a) we v. Bimng- 
will examine the grounds of that decision. That ^^ 
case was in substance, and in reference to the pre- 
sent point, a devise to A and B for their lives 
jointly, and if A should marry and have lawful 
issue, then after B's death to A in fee ; and one 
question was in what manner the ulterior limitation 
to A enured: it was contended as a conditional 
limitation, but it was held as a remainder. Now, 
in regard to its being a conditional limitation, we 
may remember that as the doctrine of iiiture uses 
and executory devises is, in consequence of its 
derogating from the common law, never admitted 
when the limitation is capable of enuring as a re« 
mainder ; so, by parity of reason, it must be equally 
rejected when am/ other common law doctrine is 
applicable to the limitation. It may, therefore, 
be laid down that when a future interest would. 



{a) Doug. Rep. 735. 
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if limited to a third person^ be a future use or 
executory devise, it will, when limited to the par^ 
ticular tenant himself^ operate under the common 
law doctrine of estates to be enlarged upon con- 
dition. But here arises the anticipated objection ; 
why, according to this reasoning, was not the ulte- 
rior limitation to A, which was decided in Good- • 
title V. BilUngton to have been a remainder, refer- 
able to that doctrine, seeing that the freehold, 
which A had by survivorship, was liable to be 
merged by its coalition with the inheritance. The 
answer is, that a fair distinction is dedudble be- 
tween an annihilation of an estate arising by the 
actual substitution of another estate in its place, 
(which was the case in the limitation in the lease 
imder discussion,) and a merger, which is produced 
merely by the contemporaneous and undivided ex- 
istence of two estates in the same individual li^ 
for instance, in the case above put, the will had 
said that immediate^ on the death of B the lands 
should vest in A in fee, I apprehend that the 
limitation to A could not have enured as a remain- 
der ; but it merely introduced A's estate by words 
which, in f&vour of the doctrine of remainders, are 
held not to refer to the vesting in possession^ but 
to the vesting in interest* And consequently the 
estate for life which A mi^t have had by survivor- 
ship would not have been supplanted or rescinded^ 
bat have sunk into the fee merely by a consequence 
of law flowing fit>m the reciprocal action and ten- 
dency to combine in two estates standing together 
in the same person in the relation of particular 
estate and remainder. 

It is manifest from the fundamental proposition 

13 
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with which this section commenced, that limit* what limit- 
ations by 

ations which take effect in possession on events way of use 
prematurely determining the particular estate in are not re- 
coTVoeyances to uses^LXid in willSf are not remainders. ™"°^*^ 
For dthough the Judges embued contingent uses 
which might operate by way of remainder, with 
most of the qualities of contingent remainders at 
common law (a), yet they allowed them, when not 
embraced by that doctrine, to retain their primitive 
properties ; because they were valid in uses ante- 
cedently to their incorporation with the land, and 
the statute S7 H. 8. c. 10. executes the use with 
its original qualities ; and consequently preserves 
their capacity for this peculiar modification. For 
those uses are in truth only shifting uses, and 
identical with those which follow a predisposition 
of the fee. 

And such limitations are allowed in wills, because 
the indulgence which testamentary dispositions 
claimed, induced the Courts, on the passing of the 
statute of wills, which was a few years after the 
statute of uses, to build up a system corresponding 
with the doctrine of uses, (b) 

Henoi in wills and conveyances to uses, the 
necessiiy of a remainder's awaiting the natural de* 
termination of the antecedent estate, forms the 
criterion for ascertaining the mode in which a 
limitation following the particular estate is to ope- 
rate. 

This, indeed, is not so important as in assurances 
at common law, because the ulterior limitation is 



(a) Vide 1 Rep. 120. 2 Saund. (6) Supra, p. 15, 16. 
386. 
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sustained at all events ; yet it is nevertheless mate- 
rial; for although a shifting use or executory 
devise, or that species of th^m, which is commonly 
called a conditional limitation, is equally exposed 
to destruction with a remainder when posterior to 
an estate tail, (a) yet when following an estate for 
life it is protected from the consequences of any 
conveyance by the tenant for life. 
Firopriety The strict propriety of denominating a shifting 
conduionai usc or cxccutory dcvisc a conditional limitation^ 
limitotioii. ^jjen j^e cvcut upou which the ulterior interest 
depends does not form the terminus at which the 
legal estate naturally expires, (SS) but breaks do^n 
the natural barriers of the antecedent estate, (24s) 
will be pointedly exemplified by those cases in 
which the courts have denied validity to such 
conditional limitations, unless the doctrine of the 
common law with respect to conditions be un- 
violated by the proviso. Thus if the proviso be 
that the estate of tenant in fee, or tenant in tail, 
shall cease during his life, it is void (b) ; because 
in contravention of the common law principle, that 
an estate cannot be avoided in part by the entry of 
the grantor for condition broken, (c) And again. 



(23) As in a conveyance to the use of A in fee, in taO, or 
for life, until B shall return from Rome, and on such return 
then A's estate to cease, and the lands to vest immediately in 
C, in which case the interest of C is a regular limitatioa or 
mere shifting use. 

(24) As in a conveyance to the use of A in fee, in tail, or 
for life, and if B shall return from Rome then A's estate to 
cease, and the lands immediately to vest in C. 



V 



(a) Rgot, 176. (c) Touchst; 127. 

(b) 1 Co. 86 b. 
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if it had been completely assimilated to a condition, 
the wife or husband of the preceding taker would 
not fas they now are) have been entitled to dower 
or curtesy (a) ; because the ulterior limitee would 
then have come in by a title paramount to that of 
either of those excrescent estates. 

Hence did not an appointment possess a peculiar limitadom 
principle which gives it a retrospect to the instru- ^m<^^^ 
ment creating the power, (V) it would be singular 
to allow the continuation of these estates in the 
one, and to disallow it in the other case, (c) For 
if a conveyance be made to such uses as A shall 
appoint, and until appointment to the use of A 
in fee, when he executes the power, the uses 
which are over-reached and defeated manifestly 
determine by mere limitation ; for the appointment 
is, by the frame of the instrument containing the 
power, the event which forms the natural boundary 
of the vested use. Whereas, if in point of col- 
location, the vested use precede those which are 
to arise by the appointment, and an express proviso 
of cesser and revocation be inserted, the suspended 
use determines by a conditional limitation. But 
enough has been said to show the logical inaccu- 



(a) Vide Bucktoorth v. TAtV- dower is divested by the exe- 

IceU, I Collect. Jurid. 332. cution of a power is now, after 

3 Bos, & Pull. 658 D. not cor- having long been vexata ques' 

dially acquiesced in, vide Ho, completely settled by the 

Ld. Alvanley's observations in case of Ray v. Pung, 5 Madd. 

Doe V. HuttoHy 3 Bos. & Pull. 310. 5 Bar. & Aid. 568. which 

653. but confirmed byi Good" was preceded by the Chancel- 

enough V. Goodenoughy 2 Dick. lor*s opinion in MaundreU v. 

795. and Moody v. King^ MawnrfreK, 10 Ves.24f5, and by 

2 Bingh. 447. , . Moreton v. Lees, determined by 

{b) 7 T. R. 347. Richards C. B., and Wood B., 

(c) That the wife's right of and noticed in Sugd. Pow. 339. 
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racy of affirming (as some writers have done} that 
every limitation by executory devise, springing, or 
shifting use, which is to take effect on an event, is 
a conditional limitation : for when the event is (as 
it may be) the terminus of the prior estate^ liie 
fixed limit at which it naturally expires, it contrar 
venes all analogy, and violates Ihe propriety of 
technical language, to give the future use, &c. the 
specific designation of a conditional limitation. 
Construe- We must observe, that although these conditional 
StioMi^"" hmitations defeat an estate when they arise, yet 
limitations, they are not governed by the principle of the com- 
mon law, which applies to conditions subsequent, 
and considers them as odious : conditio odiosa qtuB 
statum destruit secundum verborum proprietatem est 
accipienda (a) ; for as words of conditional limit- 
ation do in fact create estates, they must receive 
their true and genuine interpretation, secundum 
verborum intentionem. 

Reauisition "^^^ (*^ retum) the requisition of expectancy in 
of expect- remainders has reference to their original limit- 
mamd^ atiou, or to conditions expressed : for if a tenant 
explained. ^^^ jjf^ ^^ ^^^^^ comm it a forfeiture, a remainder-man 

may enter and determine the particular estate* And 
indeed remainders are sometimes bounded in ex- 
tent by the duration of the particular estate, and 
consequently without a possibility of taking effect 
except by its forfeiture, (b) Great use is derived 
in practice from this principle ; for without it there 
would be no validity in the limitations to trustees 
to bar dower, and support contingent remainders. 



{a) Touch. 134. (h) Duncomb v. Duncomby 

3 Lev. 437. 
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VII. The remainder is to many purposes, in 
legal construction, part qf the same estate with the 
particular estate, and not a distinct and substantive 
interest, (a) 

In this fiction (for such it is), the law, with the 
wisdom and benevolence evinced in its other 
fictions, consults only the reciprocal advantage of 
the parties ; for when the idea would, if acted on, 
be prejudicial to either, it is abandoned. Thus, 
as we shall see, a remainder and particular estate 
are to purposes of ownership distinct interests ; and 
a remainder, whetiier in copyhold (b) or freehold 
heredttEunents, is not forfeitable by the act of the 
particular tenant, (c) 

Their unity is most pointedly exemplified by 
the following circumstances : — 

1. The particular estate and the remainder cases ex- 
make but one degree ; and hence a writ of entry S^umtySf 
sur disseisin may be brought against him in re- ^^|^' 
mainder after the particular estate is ^ided, as "»^f 

*■ mainder. ■ 

well as it might against the particular tenant him- 
self. Thus, if there be a lease to A for life, re- 
mainder to B for life, in tail, or in fee, and A die, 
the law adjudges the freehold in B presently, and 
he is tenant to every prcecipe till he disclai^ (^) 
or disagrees to it. (rf) 

(25) Lord Eldon, with his characteristic penetration, has 
evinced the difficulty of allowing a mere disclaimer by a cestuique 

(a) Vide Bac. Abr. Rem.(T). (c) Even a remainder expec- 

The form of pleading the seisin tant on an estate tail, which is 

of a remainder is derived from forfeited to the Crown by at- 

this principle. Vide 2Sand.236. tainder for high treason, as has 

(6) But by special custom, a been already noticed (supra, 

forfeiture by tenant for life of 30. n.) is not disturbed, 

copyholds may bind the re« (d) Hob. 71. 
mainder. 9 Co. 107. 

/ 
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2. If a release by extinguishment be made by 
a stranger, who has the right to the land, to the 
tenant of the freehold (as if a disseisor make a 
lease for life, remainder over in fee, and the dis- 
seisee release to the tenant for life) (a), it enures 
to him in remainder. It must, however, be ao 
knowledged^ that the law is driven to this conclu- 
sion by reason of the impossibility of the release 
operating as a release of right, unless it acts upon 
the remainder; as the effect of the release is to 
obviate the entire tort, and the wrong of the te- 
nant for life is but partial^ — but commensurate 
to his limited interest. (6) This reasoning is evi- 
dently applicable if the release be made to the 
remainder-man. (c) And hence the case may be 
converted. It is observable that a confirmation 
to the tenant for life in the case put, does not, 
like a release, extend its operation to the re- 
mainder ; for one of the peculiar and most im- 
portant rules relating to confirmations, is, that an 
immediate estate may be confirmed without con* 



tue to be efficacious* 1 Swanst. 372. in Nicdlson v. Wordswnrth. 
His lordship's idea,of course, grounds itself on the instantaneous 
operation of the statute, and on the circumstance, therefore, of 
the cestuique tue having an actual estate at the time of the 
disclaimer. His lordship suggested, therefore, the propriety in 
such a case of a release toiih an intent to disclaim. It is con- 
ceived that the same observation is equally applicable to a 
remainder-man^ when the conveyance has been made to the 
particular tenant with due solemnities. This distinction, how- 
ever, has, it is believed, never been acted on by conveyancers. 

(a) Lit. sect. 521. Co. Lit. (c) Lit. 450., because the 
297- releasee liath a remainder in 

{b) Ibid. deed. 
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finning a retncrte estate (a) ; and Cliief Baron Git 
bert somewhat inaptly puts the case of a confirm* 
ation of the estate of him in the remainder by the 
disseisee, without any confirmation made to the 
tenant for life, in illustration of the principle we 
are considering (h) ; for thje reason why the dis- 
seisee is precluded from defeating the estate for 
life is merely because the law will not allow him 
to derogate from his own grant, and destroy the 
remainder which he has confirmed, by taking 
away its support (c) 

3. In respect to copyholds we may notice two 
points derived from the principle we are illustrating; 

1st, if tenant for life and he in remainder join 
in a grant of their copyhold, but one fine is due. (d) 

3. The admittance of the particular tenant, 
whether for life or years, is the admittance of the 
person in remainder (e) to all purposes except the 
lord's fines, when the custom requires two several 
fines (J^ i and (according to the observations with 
which these cases were introduced) except liability 
to forfeiture on account of the act of the particulv 
tenant, whether it be an act of omission, as by 
neglecting to come in and be admitted according 
to the custom (g*), or an act of commission as 



(a) Co. Lit. 297. a. b. (1) n. (/) Cro. Eliz. 504f. 662. 

^t66. Moor. pi. 448. 658. Roll. Abr. 

{b) Bac. Abr. Rem. (I). 505. How far equity inter- 

(c) Lit. sect. 521. poses between tenant for life 

(d) S Leon. 9. and remainder-man, in respect 
{e) Church v. Mundy^ 12 Ves* to the lord*s fines, see 13 Yes. 

426. But he in the remainder '246. 252, 253. 

may be admitted to it by him- (g) Cro. Eliz. 879. Yelv. 1* 

self. 1. Saund. 147. 1 Lutw. Baspool v. Long. 

738* Norton v. Ladd. 
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waste* (a) And this doctrine cannot be consider* 
ed as in anj way shaken, by the case in Moor, 
pL 119. Cro, Jac. 487» where copyholds were det 
visable for three Uves successive^ each to take in 
onder as they were named ; and the first tenant for 
life cut timber cmitrary to. the custom, and it was 
fadd a forfeitore of all their estates ; fot^ as it has 
been justly remarked^ this was but one entire 
estate in possession at first; though the custom 
afterwards shared and divided it to go in 8ucce»* 
sion.(6) Hence the limitations after the fiiat 
were a sort pf substitutive, intenests specially 
moulded, and sustained by the custom ; and liot 
withip the reason, nor entitled to the privileges of 
remainders* .. 

4f. A remitter to the particular tenant is a re- 
mitter to him in remainder or reversion, (c) 

5. The disseisin of the particular tenant b the 
disseisin of those in remainder, and converts thdf 
estates to a right of entry. Whence .a release 
enuring by extinguishment, which must, excq>t 
in a few cases, be made to a person who has an 
actual estate in deed or in law (eaQ, if made to the 
remainder-man, after a disseisin of the tenant of the 
fteeholdy is void, (e) (26) 



(26) It appears tha^ a right of entry is equally incapable 
with a right of action of supporting a release, tliough, as we 
shall see hereafter, the common law lyas, in another case, dis- 
tiDguished between them, and recognised the former as tanta- 

(fl) VideGilb. Ten. 246. 250. of Littleton s. 447. is inaccu- 

S05. 2 Ld. Raym. 999. rate, as appears by s. 449. ; 

{h) Bac. Abr. Rem. (I). but the releasee must have an 

ic) Noy, c. 18. actual estate. 
d) Co. Lit.. 265. The text (e) Lit. 451. 
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/ 6» Agaiiit if a person seised ia fee convey to 
one with r^nainder to another, he cannot annex 
a condition to the particular estate, so as to defeat 
that atone ; for its destruction involves that of the 
remainder by a necessary consequence ; as when 
the grantor enters he is in of his old estate, (a) 
Whence also it is manifest^ that if liie condition 
be annexed to the remainder, and he enters for 
the breach of it, the particular estate must Ml as 
well ^ the remiunder (S7)y because otherwise the 
the grantor would not, as the matim of the com- ' 
mon law impwatively says he shall, be seised* as ; 
he was originally. In this the doctrine of re- 
mainders is altogether peculiar ; for if a reversion 
be granted, subject to a condition, it of course 
never afiects the particular estate ; and, under the 
learning of uses and devises^ future executory in- 
terests spring up in every shape, sometimes by an 
event independent of human agency, and some- 
times by the execution of a power, and only par* 
tially defeat the existing interests. 

But in a will the seisin of the particular tenant 
is not a seisin to those in remainder to enable 
them to maintain a writ of entry, &c. until it is 
actually obtained. (6) 



mount to the estate itself, in or^er to give validity to the re* 
inainders which depend on it. Infra, c*3. 8«5« 

(27) Shep. Touch. 155. citing 10Co.41. but the authority 
does not support the proposition. And of course the condition 
may be expressly annexed to the remainder only, by postponing 
the right of entry to the determination of the particular estate. 

(a) I Roll. Ab. 472- 474. (b)Vide llnst.lll. ; 2Scholem 

and Lefroy, 104. 

F 2 
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Sometimes, also, there may be a particular estate^ 
and a remainder in the same lands, that have na 
kind of connexion ; as, for example, an estate for 
the life of lessee, by one who is tenant in tail, 
with remainder over. Such a lease works a ciis- 
continuance (a), and gains a new reversion by 
wrong, and until that intervenient estate is re- 
moved, nothing can bring the estate for life and 
the remainder into contact* (6) 
linutiftioiiB But if the limitations stand originaUy separate 
^^^ and independent, whether from the mode of limit- 
^^^^ ation, as in the instance of future uses and execu- 
'■>*^°d«»* tory devises, or from the situation of the grantor, 
as in a grant from the king by patent of an honour 
for life, and then to another (c) ; (where the sub- 
sequent limitation does not proceed from a rever-' 
siofh and is, therefore, a new grant) in cases like 
these, the required unity of the primary and ul- 
terior limitations never existing at all, the latter is 
consequently not a remainder. 
Apropo- We may conclude this point with observing, 
that when the proposition is laid down, that the 
possession of the particular tenant is the posses- 
sion of the person in remainder or reversion, we 
should distinguish between estates for years, and 
those of a freehold quality. For in respect to the 
former, the proposition is virtually merged in a 
principle which was framed when estates for years 
were precarious and insignificant, and which made 
the possession of the termor the possession of the 



(a) lit. 6d0. Skinn. 3. 62. Com. Dig. Surr. 

id) Vide Pauling v. Hardy ^ 3 Prest. Con. c. 8. passim. 

(c) Show. P. C. 5. 11- 
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freeholder, to a much greater namber of pur*- 
poses. From not attending to this distinction, 
Noy is inaccurate in brosdly affirming that a 
djdng seised of a remainder or reversion does not 
take away an entry (a) ; for that rule is only ap- 
plicable to remainders or. reversions expectant on 
an estate of freehold, (b) 

VIII. It should seem that remainders nu^ be 
created in any species qf conveyance^ excepttng, 
of course, those which merely act upon a right» as 
release by extinguishment, &c. (c) The only ones 
requiring particu]ar attention are those which are 
derived from the statute of uses, or rather, whichi 
by virtue of that statute changed their equitable 
nature, by which, like modem contracts for the 
sale of land, they had merely the effect of making 
the vendor a trustee for the vendee (^Q, and grew 
into actual conveyances, viz. bargains and salesf, 
and covenants to stand seised. But as these first Himm. 
pass the use which, by the energy imparted to it ^L"^!^ 
by the statute, draws the land along with it» it ""^ 
follows that, unless the use is well raised they 
cannot operate ; and from their giving the use now 
as before the statute, the peculiar considerations 
which were originally requisite to them, are still of 
their very essence. (/) When, however, this requisi« 
tion is satisfied there can be no doubt of their 
operation. Thus, if lands be bargained and sold 
to A. for life, remainder to B. the remainder is 



(a) Maxims, c. 16. U) As to bargains and sales, 

{^j VideCo.Lit.239b. 243a. yide 2 Inst. 671. As to cove- 

1 Co. 134 b. 8 Co. 101 b. nants to standseised. Plow. 300. 

(c) Lit. 467. 2 Roll. Abr. 786^7* Rep. 40. 

(iQ Vide Plow. 303. 8 Rep. 
24 a. 2 Inst. 671. 

f3^ 
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vidk^ even altiuwgfa the mmiey be paid by die 
particular tenant; because it is a considemtiDn 
for aU the e^tes, and shall be presumed to be 
given for alL (a) 

And hence it should seem to follow, that a eon^ 
tingent remainder may be created in a bargain and 
sale ; for why may not die consideration which is 
paid by th# particular tenant extend as ^tell to 
the contingent as to the vesited interests which ^e 
ultaibr to his estate? Gilbert's query (J),* there- 
fore, pf the dictum of Judge Newdigate, who 
coBtiDjsent deuics the validity of a contingent use in 'a bar- 
inbmatiis gain aiid sale (c\ appear^ perfectly coni^stent. 
*'^ But the prevailing opinion is, nevertheless, thit 

such contingent use is void. 

This is a point of importance, and it may be 

proper to examine the grounds of that oj^inion. 

An eminent modem writer objects to the validity 

of die use, because there is no scintilla jnris^ or 

„ possibility of seisin remaining in the bai^ihor 

' after the bargain and sale to serve it. (d) But, 

Witiiout travelling into the di>ctrine of scintilla 

Juris, I may observe, that as a consideratbn of a 

barj^ih and sale is only tantanfiount in itA effects 

to a declarsUion of use in a cOnv^ance operating 

by transmutation, it seems Very singular, that 

contending, as in another place that writer 

does (e), for the existence of a scintilla in the one 



fi) 2 RolL Abr. 784. pi. 6. 7. Vide 8 Co. 94* a. 7 Co. 40. 
Winch. 6L Case of a cove- iVentr. 13& 
lunit to gtaiKl.«eifed for money; (b) Uses, 196. 
but such covenant would ope- (c) 2 Sid. 158.^ 
rate as a bargain and sale. (d) 2 Sand. Uses, 52. 

(fjibid. vol.i.p.liail4. 
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ease, he should deny it in the other. But his 
objections will not weigh a moment with those 
who totally negative a scintilla in grantees to uses, 
and who seem now to constitute the largest and . 
most repectable majority. Another wrrtw, v^auOBO 
opinion has great weight, does not go the &ii 
length of the above gentleman's idea, but only 
lays it down, that a contingent use to a persoffnot 
in esse cannot be raised in a bargain and salie. (a) 
We may, I apprehend, rejeot this qaalifiratbn, 
. and involve it in the fiite of the general propo<> 
sition. Now, it is clear that the consideration 
need not be paid on the execution erf* the faar^in 
and sale (6), and it is estaUished in the fullest 
way, that a consideration paid by one of several 
bargainees, shall be intended to haVe been paid 
by thc^n all, to the intent that the land may pass 
lo them all, according to tiie meaning of the 
parties (c) ; nay (as it has been said,) even though 
tibe consid^ution moved fixnn a stranger. (^ It 
should seem, therefore, impossible to draw a: sound 
distinction between a future use arising wi&out 
any intermediate express ^tate, but limited to a 
certain person on a certain event, or. in other 
words a springing vested me, and a contingent 
shifting use, or contingent remainder in this instru- 
ment. For in both cases they agree in this fun- 
damental point; viz. that they are exec^ory 
limitations. And if it be not necessary that the 
consideration should be immediately paid, cr 



(a) Sugd. GUb. Uses, 398. {c) 2 Inst, 672. 

n. 2. (d) Per Ld. C. J. Hobart in 

(b) 1 Leon. 6. Bttcile^v^ SimondSfWinch.SU 

F 4 
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should proceed from the baigainee hiooselfy wherein 
is the former case stronger than the latter ? 
£«™un- But with respect to remainders in covenants to 
stand seised, similar doubts, from the nature of the 
consideration cannot arise; the same reasoning 
cannot be used ; and every limitation to a stranger, 
however circumstanced, is void. There is, how- 
ever, one case which deserves notice. Upon the 
principle mentioned, it has been laid down, that 
if a man covenant to stand seised to the use of 
a stranger for life^ and after (his death) to the 
use of the covenantor's son in tail, the use shall 
arise to the stranger in order to support the re« 
mainder. (a) That case has been denied by great 
authorities, and as put in the Touchstone, it is 
on the same footing with a case subsequently 
stated, with a different conclusion, in that work(6); 
because there can be no reason for giving validity 
to a use in a covenant to stand seised, which is 
not within the scope of the consideration, unless 
there are no other means of supporting an ulterior 
limitation, which requires only to be propped by 
a particular estate. And, therefore, when that 
ulterior limitation may enure as a future use, th^ 
anterior use may be expunged, if declared to a 
stranger. And in the case just cited from the 
Touchstone, the ulterior interest was introduced 
by words which, when there is a particular estate, 
are regularly introductory of a remainder, bqt 
which, if there be none, may give birth to a 
springing use. For the ulterior limitation to the 



(a) Touchs. 51S.» taken from (i Ibid. 523. 
Plow. 307* ; but merely put by 
counsel. 



<K£MAINDBRS MAY BE CREATED* 73 

son is described to commence after the death qfthe 
strojiger ; and, therefore, if no use arise to the 
latter, there is nothing to prevent the interest of 
the former from taking effect as a springing use ; 
so that the principle upon which the case in the 
Touchstone founds itself is not drawn intooper- 
ation. And the rules stated in a former page (a) 
show that there would iiave been no difference, if 
the limitation to the son had been after the deter^ 
mination qfthe stranger^ s estate. But were the 
doctrine we have canvassed really as reasonable, 
and as much in unison with the general analogies 
and equitable spirit of uses, as at first it appears to 
be, the authorities which condemn it (6) would 
be too strong for it to be relied upon in practice. 

IX. As the remainder most properly comes in 
at the habendum^ it is not necessary that the 
remainder^man should be a party to the con- 
veyance, (c) Indeed such a requisition would e& 
fectually preclude the limitation of a remainder, 
where the person is not ascertained: and the 
consistency with which the law has dispensed with 
this circumstance, is manifest from the most cur- 
sory inspection of the doctrine. And the rule 
applies not merely to assurances in pais, but to a 
fine sur grant et render (d) ; for though none can 
take the first estate by render but a conusor, re-> 
mainders may be limited to strangers. 



(a) Pages 38, 30. ture> and dies> and he in the 

(6) Gilb. Uses, 255. 4 Leon, remainder enters, he is tied to 

137* 1 Leon. 195. perform the conditions com- 

(c) Cro. Eliz. 10. Rajrm. prised therein, though he never 

143. Carter, GO. Co. Litt. sealed it. Litt. 374. 

230 b. Hence if the tenant (d) 2 West's Brecsect. 30. 

for life has sealed the inden- 
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• X. A remainder cannot be Umted to the grantor 
himself. If, for instance, A lease to B for life, 
remainder to himself in fee, he takes nothing un- 
der this Ihnitation, but retains the reversion, or his 
original estate* (a) And hence we find it laid 
down, that if A acknowledge a fine to B, and B 
render to A in tail, the remainder to himself C^) 
for Hfe, this remainder is void- (ft) And so if A 
by fine acknowledge lands to B, and B grant and 
render the land to the conusor in tail, the re- 
raainder to B in tail, the remainder to B in fee, 
rtie limitation of this estate to B in tail is void, 
and he c^n never have execution of it. (c) These 
cases flow from the rule before us j for the re- 
mainders to B in both instances are limited to the 
person making the render, and who is in legal 
consideration the grantor of tiie lands ; and in 
botii of them, therefore, the fee is in B as a re- 
version. 

^ It is also an ancient rule, that a man cannot 
limit a remainder to his heirs, unless he departs 
with the whole fee simple out of his person. (^) If, 
therefore, a lease be made to A for life, remainder 
to the right heirs of the lessor, the remainder is 
void, and A is in of his old estate, (e) 
obierv. This rule was productive of no practical benefit 

atumi on , * , . 

the rules to socicty, but it was essential to the preservation 
cann^'i^t of the fcudal system, because the heir (taking as 
tolSt^ *^"') was liable to numerous charges in favour of 



(fl) Dyer, pL 20. Moor, (d)CAamperno»*8 case, 4 H. 6. 

"720. 19 b. pi. 6. Earl of Bedfyrd*B 

(*) 24 Edw. 3. 26- 14H.4f. case, Mo. 718. 

: V « Y®*"' ^3> 34, 69. ie) Gresivold'a case, Dy,156a. 

(c)lbid. pi. 24, 
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the lord, from which a purchaser was exempt ; 
and it is one of those departments of that great 
ikbric which have remained unimpaired to the 
present time. 

It id, however, but partially applicable to uses 
and devises. If, indeed, a man by a devise (a) or 
conveyance to imes limits particular estates^ and 
tidkes back the ultimate estate or fee simple, either 
to himself or his right heir (6) by express limit- 
ation^ 4 rerriainder is not tliereby created, but he 
retains the original reversion (28) : &r although 
the principles of the feudal system were inappli- Appiicatira 
cable to these statutory formations, they are with- to^md 
in the maxim which gives* the preference to the ^«^^"««' 
operation of laW) when it precisely coincides with 
the exprei»^on of the parties/(c) But here 'tiie 
agreement between the common law and uses, 
and the contemporaneous and parallel learning of 
devises. Stops. For if one conveys to the use of 
A for ^Jiny particular estate, remainder to the use 
of the right heir male of the body of the grantor, 
such fa^ take^ by purchase, because it is adif* 



''{^) Whetlier die KmiUtdon foe in a conveyance to uses oper- 
atmgbytra&simitation, or in a bargaiii and sale^ or covenant to 
stand seized, it will be unavailing^ as being the old use (see 
Fenxmck v. MUfortht I Leon. 182. Earl of Bedfard^a case, 
Popb. 3. Abbot V. Burton^ 11 Mod. 181.)> and will be descend- 
able as such, whether the grantor does or does not take back 
an immediate estate for life or years. See 2 Prest. Estates 18. 

{a) O^Keefe-v.Jones^lSVea* herein copyholds agree with 

41S- freeholds. 4 Burr. 1952. 2 Bl. 

(b) Ckolmonddei/ v. Clinton, Rep. 1046.y overruling I Leon* 
2 Bar. & Aid. 625. 101 . c. 1 82. 

(c) Cro. Eliz. S21. And ' 
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ferent estate (a) ; and consequently the limitaticHis 
not being nugatory is not within the scope of the 
maxim above alluded to. And a covenant to 
stand seised rests on the same foundation ; for the 
use to the heir male being an estate tail, which 
from the favour shown to the statute de dofds is 
distinguished from oth^ particular estates (6), the 
junction of the seisin and the use in the same 
individual does not prevent the latter from being 
served by the former, and executed like any other 
statute use. (c) 

And had the limitations upon the fine and ren- 
der above mentioned (flf), been by way of use, they 
would have been valid : for although, if there be a 
conveyance to A in fee to the use pf A for life, 
^'^^^^ whether with or without remainders over. A, it 

statute of 

uses ope- should scem, is not in by the statute, but at the 
llH^t^ common law, by way of abridgment of estate in 
^f^^ possession (e) : yet if there be a conveyance to A 
the un and in fee to the use of B for life, remainder to the use 
lawestatBin of A for life, remainder to the use of C in fee, A 
^^^ takes the estate for life in the use by the statute in 
order to prevent a fraction of estates. (/) On which 
principle it is, that in common purchase deeds, where 
the lands are conveyed to the trustee in fee, and sub- 
ject to a power of appointment in the purchaser, to 
the use of the purchaser for life, remainder to the use 
of the trustee for the life of the purchaser, remainder 



(a) Carth. 272. 4 Mod, 380. but, it is conceived, without, 

(b) Vide Bac Read^ 63. sufficient reason, 1 Prest. Es- 
Ic) 13 Rep. 56. tates, 179. 

((/)Page74. {/) Bac. Read, 66. 
(e) Bac. Read. 63., doubted; 
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to the purchaser in fee, the trustee is in of his re-» 
mainder for life by the statute. (29) 

It is now settled (a), contrary, however, to the limitatioii 
opinion of Lord Coke (6), that although the sur- ofasur- 
renderor of a copyhold does not take back an estate ^^f^^^ 
for life, a limitation in the surrender to his heirs 
is equally nugatory as in a conveyance of free- 
holds. But it is apprehended that such limitation 
is analogous and referable not to similar ones in 
common law conveyances, but to those in wills 
and conveyances to uses. 

But thou^ a gift to the right heits usually con- 
fers a vested interest as soon as they are ascertain- 
able by the death of the. ancestor, or the removal 
of the impediment arising fromi the corruption 
of their inheritable blood by attainder (c), yet it Gift to die 
may also be contingent if such be the clear inten- ^beoon- 
tion ; and consequently as such a limitation cannot ^^^ 
be the reversion or original estate, because that is 
always vested, it should seem that persons taking 
under it are purchasers. (cQ And it was said by 
Lord Henley (e), that the rule we are considering is 



(29) On any other construction the trustee's estate for life 
would be ttba^ected by the appointment ; for where a grantee 
is in by the common law> a power or proviso of revocation ia 
repugnant and void* Co. Litt. 237 fu 

(a) Roe d. Noden v. Griffiths (dj Ibid^ and see and con- 

4 Burr. 1952. Thrustoutv. sider Philips Y.Deakin^ I MbxjI^ 

Cunninghanip 2 Black. Rep. &Selw.744. Swainey^Bur- 

104.6. /on, 15Ves. 365. 

(4) Allen v. Palmer, 1 Leon. (e) In Robinson v. Knight, 

101. C.132. 2 Eden. 169. 

(0) 1 Prest. Estates, 36 to 
42. 
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eonfined to the estate a£ which the ancestor is 
seised in fee, and that he might make his right heir 
a purchaser of another estate ; as, if he contracts 
for an estate by way of remainder after particular 
estate to his own right heirs, it wiU be a remainder,' 
and vest in them as purchasers, if the ancestor 
is dead when the particidar estate determines. 
Bemaiiider From the anxiety which the law invariably 
wi^f^ evinces to give effect when possible to every part 
foJ ftoS' ^^ ^^ instrument, flows a distinction relevant td 
of yean, tiie poiut WO are considering, between a remain- 
der to the execotovs of the granter for a term of 
years, and a remainder to the executors of the par- 
ticaiar tenant himself: for in the first case, as in 
a conveyance to * the use of himself for life, re- 
mainder to the use of his executors for years, 
the executors are recognised as distinct from the 
grantor himself^ and entitled to a contingent 
remainder by purchase (a) (SO), which conclusion 
has-been deduced) — 1st, From the unity of person 
which would otherwise be in the grantor and 



(30) In Sparke v. Sparke^ Cro. Eliz* 666. Walmsley J. noticed 
that the limitation in Cranmer's case was by witf of met as well 
as by tbe party himself* But that circumstance appears to have 
been immaterial ; for Lord Chief Justice Dyer said in Cranmer'a 
case> that if A leases to B for life,*' remainder to the executors 
of A for years, the remainder over in fee to a stranger, the re- 
mainder for years is- good, and the executors shall take it as 
purchasers. Vide 2 Leon. 7. But in the report of the same 
case, 3 Leon. 20., stress was laid on the limitation being by way 
of use. Gilbert, however, who puts this case, (Bac. Ahr. Rem. 
( B.) by Gwill.) does not notice that the limitations were. by way 
of use. 

(a) In Cranmer*8 case, 2 Leon. 7- Dy. 309 b. 
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grantee^ and which would render the grant null 
^nd inaignificant : Snd^ From the merger whksh 
would otherwise tosue the co-existence of the term 
and the reversion in the same individual, (a) But 
the last reason only is, strictly speaking, approfm<» 
ate ; for as executors and administrators are in the 
same correlative situation to the testator or iur 
testate as to chattels* as the heir is to the ancestor 
in respect te inheritances, it is plain that the first 
reason is equally applicable to an express limitation 
to the heirs of the grantors^ the inoperativeness of 
which we have just l^tnessed. But where a Remainder 
stranger limits an estate^ for life, remainder to the ecuto or 
executors of the tenant, for years, the term vests in ^ ^""^ 



him, because the word executor^ is no mpre than a 
prolongation of his interest (b) 
. XL A remahukr may b^ Umited to the particular 
tenant himself; as if lands be granted to A for 
life, remainder to A for years, or to A in tail, 
remainder to him <for life ; in these instances the 
particular estate and remainder are both unaffected ; 
for a prior cannot merge a subsequent limitation, 
though the latter confers a minor interest $ and .a 
subsequisnt cannot mefge a prior limitation, when, 
the latter confers a greater interest, (c) 

But if the cases put be reversed, by converting when a 
the limitations, a merger would immediately ensue ; mergf»w. 
for when a less is followed by a greater estate in ^J^*** 
the same person, there is nothing to prevent the "*™™«»*- 
former from extinguishment (d) 



{a) Bac. Abr. Rem. (B) 310 a. Cro. Eliz. 491. 3 Leon, 

(A) 3 Leon. 23. joer Dyer C.J. 22. 

(c) Vide Co. Litt* 54 b. Dyer (d) Ibid- 
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Thb rale, however, admits of two exceptions r 
1st, When the particular estate is an estate tail, 
which the statute de danis expressly saves irom 
merger (a) : 2nd, When an estate in a stranger in« 
tervenes; as if lands be granted to A for life, 
remainder to B for life, remainder to A in fee, the 
immediate freehold is kept from drowning in the 
remainder in fee by the estate of B (b) : but B's 
death during the life of A' removes* the barrier 
which diigoined them, and then the estate for life 
is lost in the remainder. 

And if the intervening interest in the stranger 
be contingent, ' the estate fer life of A undeigoes 
only a qualified merger, or, as it is termed, merger 
sub modo ; which is in fact a suspension by uniting 
with the subsequent remainder, until the inter- 
mediate interest vests, and then it resumes its 
original individual existence, (c) 

But if the particular estate and remainder in the 
same person, be of the same quality, and every 
way equal, the remainder, though ^immediately 
consequent on the particular estate, will not merge 
it* And this is proved by the following case 
in Coke, who says, that ^ if a man leases to A 
<< during the life of B, remainder to him during 
<< the life of C, if he commit waste, the action of 
<< waste shall lie against him/' {d) For the reason 



(a)Sodeterminedmthereign possibility of issue extinct, 

of £dw. S. Vide Plowd. 296. Bro. Estates, pi. 25. Bro. Sur- 

2 Rep. 61 a., for the statute render, p. 6. 

woula otherwise have been of (b) See Duncomb v» Duh' 

little effect. But this peculia- comb^ 3 Lev. 437* 

rity of an estate tail is in favour (c) Lewis Bolides' ^ case, 

of the is8ue> and, therefore, 11 Rep. 80. 

ceases on its becoming after (d\ 1 Inst* 299* 
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wJiy A 18 punishable for waste, is not the merger 
of the parttcular estate in the expectant freehold, 
though that would have the same effect, but be-> 
cause the freehold, which intervenes between the 
particular estate and the inheritance, is in the 
particular tenant ; wherefore he is not allowed to 
avail himself of that circumstance to commit waste, 
because he would then take advantage of his own 
wrong ; whereas if the intervening freehold had 
been in a stranger (a) the reversioner could not 
have brought waste until his death. Mr. Preston, 
indeed, in his profound essay on Merger, leans to 
a contrary opinion, observing that it does not 
appear that the point of merger occurred to Lord 
Coke (6), which, however, cannot be admitted, 

I. Because it is impossible to imagine, that the 
most acute and learned expounder of our laW 
overlooked that feature in the case, which was the 
only support of his position ; for if he had con- 
sidered the immediate freehold to be merged in the 
remainder for life, then would the action of waste 
have liun as a matter qf course^ and not in conse- 
quence of any peculiar principle : 

S. Because the resolution in Lewis Bowles's case 
impliedly coincides with, and confirms the passage 
in Coke (c) : 

3. Because it is conceived, that Mr. Preston's 
opinion is at variance with the fundamental princi- 
ple which he himself lays down, and which cannot 
be denied ; that the doctrine of merger univer- 
sally requires that the estate in reversion shall in 



(a) Ibid. 218 b. n. 2. (c) See aad consider 1 1 Rep. 

(6) 3 Prest. Conv. 230. 84. <.. 

G 
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legal acceptation be sufficiently large to comprise 
the estate which is merged (n) The mathematical 
absurdities which the law has avoided by the 
maadm amne nuffus cmtmet in se i»inttf, and the 
convjerse maxim, would be fiiUen into, if one es- 
tate could comprise another whidi is in every 
respect its equal. 



Biftetof the If, however, the estate for life and remainder in 
M^ or the the same person, be not only equal but of the same 
^HtTtbir"^ identical extent in point of ownership^ the latter 
particular fgixat bc rejected as an useless addition ; as if 

•state io the *' 

tame per- thcrc be a Icasc to A for life, remainder to A for 
^^ life^ or (to take a less obviously absurd case) if 

there be a gift to a man and woman and the heirs 
of the body of the man, with remainder to the man 
and woman and the heirs of their two bodies, this 
remainder in special tail is a nullity; because 
it must necessarily expire with the former general 
estate tail, (b) ; 
caietfur. But au cstatc for lif^ pnmerly so called, is 

J^^IJ^ therdbre if a lease be made for the term of 



one con- 

vcjance* 



trine of . another's life, remainder to lessee for his. own 

ncnKr to 

eMates in the paTticular estate merges in the remainder, (d) 

It may» however, be inferred from a position of 
Lord Coke, grounded on the principle^ that one 
chattel cannot meige another^ that if one make a 
lease (o A fear ten year^ femwider to hiiB for 
twenty years^ he will have the latter added: to ihe 
former term, and an estate for thirty years, (e) 



(a) 3 Conv. 228. now settled, that, by means of 

(i) 1 lost. S8 b. awrmulrr, an antecedent may 

al Inst. 42 a. merge in a sobaequent term, 

11 Rep. M. OveB» 38. thov^ the latter be fiir a leas 

(e) 1 Inst. 273. But it ia nmnbar of yeiis* Hmgfi^ v. 
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o^ ^iccA, become merged, yet it may in its rekf^li 
tbastibdequeiit estate, as in a lease to A &r life, 
reiifldnd^r toB for life, remainder to B in tail: 
for its being a remainder gives it no exemption 
froiti- merger ; that ex^nption depending metdy 
on the priority or posteriority of theliimtation. "- 

From these important distinctions we>tnay de* 
ducis this gisneral result as peculiarly Tj^iimible to 
the doetrine of remainders, that a remainder is 
never avoided but only accelerated by the merger 
of the particular estate, because the extinguishment 
of that estate is after its legal creation. 

XII.' There is not any tenure between the tenant No tenure 
qf the particular estate and the reipainder^num, particuL 
« there is between him and the reversioner ; J^^J^^ 
whence a grant of the remainder does not, like ">»°- 
the grant of a reversion (a), carry, any of the 
fruits of seigncHy, as rent, &c (6) 

Xllh The term remcinder is not requisite to the ^^^^t 
creation qf a remainder^ even in assurances at com^ nqaidte to 
moH law. (c) The true test of its existence is ihe **" "^ 
appUcabihty of the several rules above discussed, 
the most prominent and obvious of which is its 
postponement to a prior estate in the land. 

Thus if lapd? be given to one and the heirs 
male of his body, and to him and the heirs female 
of his body, this limatation to the heirs female is a 



SoboAanh Cro. EUz. 302. (6) Vide Cro. Eliz. 321. 

Sf^h^i^y. Bridge$,y. C.lS2h 1 And. 23. 

cited. Siigden's Vend. 3S2. (i;) EoU. Abr. 41«. 1 Brook, 

6th edit. 523. Plowd. 29. 134. 157 bb 

(a) Co. I4tt. 14f3 a. 159. 170 b. 542 a. Dyer, 125 b. 

1 Roll. ^L^p. 319. 
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remidnder» because it is not to take place until the 
estate of the heirs male is spent (a) 
. And on the other hand, the word remainder is 
of no force in the creation of a. remainder when 
any of the ingredients to its substance are want^ 
ing (b) ; as if it be declared that upon the deter- 
mination of the particular estate the lands shall 
remain to the grantor, it is not a remainder but a 
reversion, (c) So that in instruments in which 
remainders are formally created, it is not usual to 
mention the word remainder^ but to introduce 
them by words expressive of the natural deter- 
mination of the preceding estate. 
ran^^^r XIV. The abovc definition of a remainder by 
^j be Lord Coke (</), does, in strictness, apply only to 
"" ' landf and such incorporeal hereditaments as savour 
of the realty. But the word tenement is inac- 
curately used by his lordship ; for expectant limit- 
ations in qfficeSf &c. of a stiictly personal nature, 
may enure as remainders, (e) If indeed there be a 
grant of an annuity (/*) by ^such words as would 
create an estate tail in lands or tenements, the 
ulterior limitation is void ; because annuities (31) 



(31) It may be proper to mention that Ld. Chancellor Lough- 
boroughy in pronouncing judgment in die case of Turner v. 
Turner^ 1 Bro. C.C. S25., was led to an obserration, which, if 
taken abstractedly from the context, would militate against this 
doctrine. His lordship was addressing himself to the validity 

(a) Co. Litt. S77 a. {y)The same proposition may 
(6) Cro. Eliz. 727. 765. 792. be stated of an office merely re- 
Moor, pi. 795. lating to personal chattels. 
{c) Co. Litt. 299i Raym. 2 Bl. Com. 115.; but not of 
142. offices or dignities concerning 

(d) Supra, 24. lands, or remting to fixed and 

(e) 9 Co. 48. And. pi. 201. certain places. 7 Rep. SS. 

5 
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are not within the statute dedonh (a); and con- Annmttcs 
sequently the antecedent limitation carries a fee- the statute 
simple conditional. But a remainder may be li- *" ''^" 
mited in an annuity after any estate less than an 
estate of inheritance, (b) 

It is likewise observable that there are some copyboUb 
copyholds of inheritance in which the custom of ^^«,iiie. 
intailing does not exist ; and where, by conse- ^^^ 
quence, a limitation to one and the heirs of his 
body gives a fee-simple conditional (c) ; and in 
these, as in annuities, a remainder cannot be li- 
mited upon any estate of inheritance. 

But here again a distinction of practical im- 
portance may be deduced from principle. The 
limitation after the fee in an annuity is in all easels 
.void at law ; for if it be a limitation at common 



of a limitation in an annuity^ which was preceded by an estate 
of inheritance therein^.and which, therefore, he very properly 
considered void as a remainder ; but, according to the language 
of the report, the reason which is given for its invalidity as 
such is, that there can be no remainder of property which is 
not within the statute de donis. IS this proposition were true, 
the inquiry in the present section would be reducible to a very 
narrow compass ; but it most unquestionably ought to have been 
restrained to remainders limited after estates of inheritance, and 
probably this was all his lordship meant, as the nature of the 
case called for nothing more* 

(a) Co. Li A. 19, 20. are intailable by custom only. 

(b) Vide 9 Go. 48. And 1 Inst. 60 b. 3 Rep. 8 b. But 
pi. 201., from which the infer- Holt, in Adams v. Hincloef 
ence in the text is analogically 11 Mod. 199., held the statute 
drawn. de donis universally operative. 

{c) Formerly this point was But Ld. Coke's doctrine was 

much doubted. Co. Cop. 5S. recognised in Doe v. Clarke* 

Cro. Car. 42. Rawden v. Mai- 5 Bar. & Aid* 478. 
ster* Coke says copyholds 

G 3 
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lawyitis void for the naam dMve giT^^ , and it 
be by way of use, then it is void, becsmse dBouities 
are not within the statute of use& (a) But al- 
tboughy therefore^ it is a nullify at law, yet- it may 
in this last case be clearly good as an executory 
trust, if to take efiect within the boondari^E set 
up against perpetuities 

But although there are manOTS in which an 
entail cannot be , created (6), because the . custom 
has not^giyen the statute !ife dbiil^ the iteration 
which it did not arrogate of itself; yet the exe- 
cutory limitations which were introduced' into 
real prc^rty by the ^;atute of uises,. are, wi<^ot 
the sanction of custom, vaUd in surrendjers of 
copyholds ; for according to the authorities a fee 
may ceitainly be mounted' on a fee in copyhold 
estates (c), subject only to the same rules as go- 
vem other executory limitations. 
How ex. Thouffh, however, these future limitations in 

ecutory u- i i x * i*/«» • i -i /» 

mitationsm copyholds do Hot difler Widely from contingent 
cow^i 8 ^gjjjainders in copyholds in their liabilities, both 
feeing equally exempt from destruction by any 
act of the antecedent taker; and though they 
have sometimes received the title of remainders ; 
yet it ihust be allowed they seem supportable only 
as future uses. But the admission of them, co- 
existing with an affirmed non-application of the 
statute of uses to copyholds, has been supposed 



(a) Glib. Use*, 281, Jones, 3 Lev. 1S2. Brians. Cameih 
127. S Leon. 115. Cro. Elia. 961. 

(b) PuOen v. Middktofh Bentkyv. Dehfkor, 1 Freem. 
9 Mod, 484. But this doctrine 267, 268. Carth. Read. 3i, 82, 
is combated in Watk. Cop. 15S. Tat/lor v. Tat^lor; 1 Atk. 386; 

(c) Edtoards v. Hammond^ 
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an iviexplicshle iwmk^y i yet I beg to sc^gest 
whether the inconsistency is not merely in the 
terms of -the proposition. For if there be a sur- 
render to A ' to the use of B and his heirs till 
an event, and then to the use of C and his heirs^ 
the whole l^iil fee is in A, and the limitation to 
C will enure as a shifting trust, inasmuch as there 
is a moulding of the mere equitable interest, he* 
cause the whole legal estate is in A (a), consequently 
the limitations wd are adverting to arise only wh€»i 
the use is declared upon the seisin of the lord« 
Now the lord has the freehold, and when the 
cc^yhold is yielded up to him, he is but a trustee 
for the grantee, who; is sometimes, though, it is 
conceived, improperly, called the 'surrenderee ; 
for it is manifest that the lord is the real sur- 
renderee, and that the beneficial taker is therefore 
(what he is usually designated) (6) a mere cestui 
que use. Now when tha^e are several cestui que 
uses named in the surrender, and &s in the case 
under . consideration, iJie admission of the first 
cestui que use does not, from the nature of the 
limitation, vest any estate or interest in the sub- 
sequent cestui que use imder the doctrines of the 
common law, there seems no impedim^it to suf* 
feringthe ulterior use to. be served by the seisin 
of the lord, like a futufle use. in a freehold estate. 
If it be asked why, if this doctrin^ be allowed, 
the admittance by the lord is not in every case 
dispensed with, I answer that it is perfectly con- 
^stent with what the law has done ia many other 



(a) Rotoden v. Makter^ Cro. • {b) Vide 2 Bl. Cora. ^* 
Car. 44. 
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casesy- to admit the statute in the one instance, 
and reject it in the other. For there are many 
cases in which a limitation of use in freehold he* 
reditaments does not bring in* the statute, simply 
because the common law gives the party the 
entire beneficial interest without it (a) By parity 
of reasoning, when the operation of the admittance 
answers the intent of ^e parties (as when the 
ulterior limitation is strictly a renoainder,) the 
statute IS' excluded. But we legitimately infer 
the propriety of its application when the adnait- 
tance is inadequate to the proposed object, as 
when the antecedent use in the surrender car- 
ries^ the whole legal estate; or when, though it 
does not carry the whole estate, it is infringed by 
the subsequent limitation, which can therefore 
enure only as a future use. I know of no argu- 
ments deducible from the principles of tenure, or 
the peculiar situation of lord and tenant, as it 
stood at the time of passing the statute of uses, 
which can be urged against the lord having a 
seisin to serve a futur^ use in the copyhold, when 
it vests J for 

1. The lord has without doubt a sufficient seisin 
within the statute ; 

2. His agency is merely minist^ial and ana- 
logous, even before the statute of uses, to the organ 
or conduit pipei which grantees to uses are con- 
verted into by that statute ; 

3. The analogy of the cases I have alluded to 
in freehold hereditaments favours the application 



(a) Vidft Bac.' Read. 68, 64. Jenkins v. Young, Cro. Car. 

167» 
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of the statute to liiiutatk»iis, ivhidi the admittifnce 
of the first taker cannot reach on account of their 
not being within liie rules of the common latv, by 
which surrenders as well as conveyances of free* 
hold estates are construed (a); . 

4. The circumstance of the surrenderor bemg 
legal tenant until admittance (b) shows that there 
is nothing in the relation of Icurd and tenant to 
prevent the execution of a future use ; for as tine 
surrender is an actual grant to the lord^ it- is 
plain that something very similar to^ and uideed 
in substance tlie same with, the operation of the 
statute of usesy is among the fundamental principles 
of the doctrine of copyholds. 

But whatever obstacle may chance to be raised 
against the statutable execution of a future use 
as between lord and tenant, it will certainly be 
distinct firom that which is the ground of exdud- 
ipg its operation as between one copyhold tenant 
and another. 

The conclusions which seem deducible from c^ncio- 

uonsasto 

this enquiry are, executory 

1. That executory limitations by way of future ^Sid 
use (c), and (it is from analogy conceived) by "»"«»*«* 
way of executory devise, are admissible in copy- 
holds (32), and 



(32) This, indeed. It is in vain to controvert. It rests upon a 
strong foundation of dicta and determinations^ and their irre- 
sistible authority is but feebly opposed by the arguments of 
Mr. Watkins. 

As the reasoning of that writer has been recently contre* 

. <a) WiUes Rep. ISO. (c) Vide 4 Co. 28 a. 

(b) 2 Bl. Com. 368. 
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\ %Sfy^ That ^ they* confer^ when th^ vest, an 
owhieicship to the legal estate ^ or, 
'/ ^cUyi That i£* the ultearior cestuique use has not 
a complete > title by- fiirce of the limitation, yet 
there can now be no- doubt but that he acquires it 
by admittance 4a that period, which therefor^ in 
the uncktainl^ ^Mch at present surrounds the 
pointy is always advisaUe in practice. These in^ 
iei^enees' are equally applicable to ei^ery species of 
ihture' use, however ariaing, whether through the 
knedium of a power^ or from that sort of act which 
(for want Of a better. phrase) we term the act of 
God. fV)r all of them are merely niod^s or tnedia 
of a future use (a), and it is clear dn principle, 
jl^at if it may arise in one instrument, or unider 
one shape, it may in another, i^nless where the 
custom of the manor forms an impediment 
> It is extremely desirable that tiiese propositions 
should be established, on account of the general 



vertedy as it is conceived, with success, (See Sanders .on Copy- 
bold, Surrendjeris^,) I . shall ; ho further notice it than to observe, 
that it seems fallacious on these grounds. — 1st, It supposes the 
Whole point to be prqved, by shewing the surrender to be a 
conveyance at common law ; whereas, admitting it, on the one 
hand, to be a common law assurance, we must, on the other, 
concede the modifying or controlling power of the general ciu* 
tom of manors ; and therefore an absolute identity of nature in 
9 pjurrender oj^ Qopyholds does not follow. . But,, secondly, ad- 
mitting tlie proposition in its fullest extent, it proves. nothing, 
or if fuiy ^mg this very rj^verse of Mr. Watkins' doctrine ; &r 
if a surrender were precisely identical with a common law con- 
v^pyaiice, tben inight .msep Jbe superadded .to it* i . ; 

(a) See Mr. fiooth^st o'rinted Hard's edition^. «f the Touch- 
opinion at the end of Mr. Hil- stone. ; 
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practice of covenant^' to surr^der copjhblds to 
the' saixie: tfses td which: tiie freeholds of the settlor 
have been conveyed, and which have received 
modifications peculiar to the doctrine of uses* 

But to return to rraiainders. 

Subject to the aboVe observations, it seems that 
a ^remainder may be crep^ted in any freehold or 
copyhoM: h^recjitament ; and^ as it is ndw estab^ 
lished, in a rent chaise created de nwo (li); though ^^^ ^ 
this was once doubted oh the ground that^ T^faedi 
once a rrat de novo is granted f6r taiy pjoticular 
interest it is this whole rent, and consequently 
tbeife k no remainder to limit over.(i) But as 
this doubt no longer exists^ this case is^^n exception 
to the proposition, 'Which is stated ^ wuversaUi/ 
true in the books, that when the particular estate 
is created, there bd a reiimant of an estate left in 
the. donor to be given by way of remainder* (c) • 

And estates for life, or pur atiter biV admit of ^tatesfor 
modifications strictly under liie doctrine of re* 
maihderg; and the same rules which are lised to 
distinguish remainders from future uses^ ^nd exe^ 
ciitory devises in inheritable freeholds, are the 
criteria by which the litoitations of estates ptir 
^otf^ %)!& must be tried. 

But a ^^rmor cannot ^create a life estate in his t«™« 
term with alimitatidn over {ii), excfept by devise (e) 
m deed of trust {/*), aiid then such limitation is 
not a liemainder, or the legal estate ^ because a 



(a) 1 Lev. 144. 1 Sid. 285. {€) 6 Cruise Dig. 4S5. 

2 Keb. 29. \e) Mannings case, 8 Rep. 

(h) ftbWd! 85 a. 1 Brook, 95. , 

252. pi. 8. 254. pi. 54. 58. (/) 1 Vern. 235. 

(<?) *fey'« Max. 73. 
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life estate in a term being indeterminate is a 
quasi freehold, and consequently the whcde estate 
therein. 

But it is now settled, that such a limitation of a 
term after a life estate therein is good by way of 
executory devise (a) or trust (b) ; if it does not 
violate the limits of a perpetuity, which are ' the 
same both in real and personal property, (c) 

But as in asserting that chattels real are capable 
at all of bearing a limitation by way of remainder, 
in the strict and proper sense of that word, I am 
advancing a position which is contrary to that of a 
very learned . and able writer, it is necessary here 
to examine the grounds of the doctrine. 

Mr. Butler, including both chattels real and 
chattels personal under personal property, says, 
that every future bequest of it is executory, and 
that a remainder can only be . limited in freehold 
estates; and the language of Mr. Fearne, though 
not so strongly expressed, is to the same effect (d) 
whetbera Sut, it is bclievcd, there is no case in which 
am be chattels real have been held absolutely incapable 
^^1^"^ of a remainder. In all the cases in which the 
'**^ future limitation of a term has been held exe- 

cutory, there has been a prior devise of it for 
life, and by consequence a specific reason for that 
construction. It would have have been nugatory 
in the Courts to have said, that no legal interest 
in a term can be given over after a devise to a 
person for life, because an estate for Ufe was of 



(a) 8 Rep. 95. (c)Longy.BlackkaUt 7 T.R. 

(h) 1 Burr, 284. 1 Vera. 100. 
2S5. {d) But. FesTQe, C. R. 401 . 
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greater estimation in die eye o£ the law than tiie 
longest term of yearS) and because ike ptossibility 
of a term's continuing longer than the l^ of the 
first limitee was not such an interest as could be 
given over {a) ; if every ulterior disposition of a 
term were executory. And it is deducible from 
the case of Welcden v. Elkington (b)^ that if a 
termor carve out a less estate, and give over the 
residue of the term by way of r^nainder, the 
idtimate limitation is a proper remainder. And 
in a recent case(c)9 the point was impliedly de- 
teitnined ; for a devise of leaseholds to J. S. on 
his attaining twenty-one, with words conferring a 
constructive estate in trustees in the mean time, 
was held to be a remainder vested for all pur» 
poses, (d) In this case no doubt was suggested 
either by the bar or the bench, of the capacity of 
leaseholds for a settlement by way of remainder. 

And the case of Wright dem, Phwden v. Cart* 
Wright (e), is an authority for the same con^ 
elusion; for in that case, by a common law assur- 
ance, the remainder of a term was given over and 
held good. 

This point is of the greatest importance, be- 
cause no ulterior limitation of the residue of a 
term can ever confer a legal estate if the doctrine 
of remainders be exclusively applicable to free* 
holds. And in addition to the argument against 
the admission of that idea, drawn from the increased 



(a) See 1 Raym. 325. (d) Ibid. 695. 

(b) Plowd. 51 9, 520. (e) 1 Burr. 28S. 
\c) RtoM V. Parker^ 1 Maul. 

& Sel. 692. 
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stabSttjr of terms of years in later tknes, theie is 
a powetfol srgameat ah hw&iwenidKH in 'the vast 
abundance (^ property which is embraced by long 

leases. (33) 

coMiudon . Hence then we conclude^ that a mSnot derivative 
enquify. term may be carved oiit of the original term, and 
l2ie . residue disposed of by way of remainder (a) ; 
and, therefore, a remamder may be limited, after 
an estate in the term, wliich is, in suhUance and 
^ffecty fbrlife; aa if a termor for one tfaoussmd years 
grant* to :A« £3r .ninety-nine years if he ao long live, 
nemainder over. This observation, if well fiwmded^ 
suggests a form which ,may be advantageously 
adopted by those who wish to confer a legal and 
transferable interest on an ulterior taker of ti term ; 
for while the subse^uait estate acquires h com*- 
municaUe qmlUty at law, it seems nbt more liable 
Tiie prin. to destruction tlum an executory limitation. FoU 
tot^^a lowing aq> .the principle^ we may conclude that a 
nmainderia aitena may. in some caste tie Umilad 
after a contingent limitation, (b) which would, if 

(SS) ** Many men/' Lord Nottingham has obsenred, (see 
Swanst. Rep. 462.) ** have no other estates but what consbt in 
leases for years ; and therefore it were not only hard^ but very 
abstrdy to disable the own^r of such an ^tate to provide for 
the-eoatingen<^ies of his family.'' Axid' see observations to- the 
same eflEect by Lord Mansfield. 1 Bur. 284. 

(a) 2 Prest. Abstr. 119. 3 v.' this ooint, lid. ^otting^liam re- 

l^S. plied, the diiferencebei!weai a 

{h)In Duke ofNorfclKn case, chattel and an inheritance was 

a Clba. ca. 1. 2 Cha. R. 1 19. a difEerence only in words,4md 

PoUexf. 223.9 it was said that not in reason; and his lordship's 

a lease for years, irhicl^.iiras decree was finally establidied 

but a chattel, would not 6<^r a in the Lords. Journ. v.. 14. 

contingent limitation, on ac- p. 49* 

count of its meanness, but as to « 
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Thus,' if a. l^edioLd ^jeakate lie^ graoted to jAc ifer 
mne^^Qitae ;f9air^ tf hem biiglhie^ jridmAttdfer to 
his &st fion unborn for h£tf md'HA dies ^itbcrnt 
Ie<^iriiig.. i$&iie nwte then. <yfrer»- the ultibnate limits 
9lion seems t«>. enure bjr way of .codtingent te^ 
vpijamdeti (34) for »if the estate of A had been for. 
life; or a ^mM firediold, weh ultiniate linfifatiim 
would, in a will ^ or deed .of trusty hai^ beenr 
good ^ an execi^itorjr devise; or dii^c^ trust, and 
not h^e beenuriyalidated hythe intei*veidngHo»in 
atioti to the iisite <^' A, because it is ]to take, efficct 
in the event of the faUure)of vthat^limitalJiin/ as^m 
tliex^ase; of ;a limitation m ibeehold hereditamente 
preceded by the fee. (a) Hence, therefore, when 
th^ e^tnte, of : Awis ^^.for. ^ bat for. years .on^, 
so that an intefeitnm«^diate^^^^^^ 
ii%ht be ar^mfunder, it fdlows thid^ notwith- 
standing the intesposed ototingent Kmitaliop to ]tiie 
ifl^ue,.^ the ultimajte Umitatioo may be a jTe^ainder.^ 
But from the exact analogy which this case bears 
to the limitation of an estate after a contingent 
limitetion of a collateral fee, it may likewise be 
inferred, that such ultimate limitation of the tenh 
is contingent. J[t is believed^ hpw.evei:, IjHat; thj^re 
is ..no d^fSei-enae hir.topisebald eatat^ betwe^ a 
c0ntiiigenti limitajtion enuring strictly by way o^ 



I V . 



(84) The reader will, of course* observe, that this case states 
the limitation to be to an unborn son ; otherwise it would be 
idetitical with CoHon y. Hiath, I tloll. Abr. 61'2'. pi. 3. 1 Bq. 
Abr. 191. pL2«, and the ultimate limitation, therefore, capable 
of enuring only as an executbiy devise or trust. 

(a) Vide supra^ 27. 
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remaiiida', and an execntoiy limitatkm (a\ so far 
as respects their qualities and capacities. (35) 

This section may be concluded with observing, 
that nothing which has been said of the capacity 
of a term of years for modification, applies to the 
trust e£ a term attendant on the kiheritimce; for 
thatf in the consideration of equity, is merged in 
and identified with die freehold, and therefore 
possesses the same properties, (i) But the trust 
ot' a term in gross has no peculiar capacity for 
limitation, (c) As to the legal estate of the 
trustee J whether in freehold or chattel heredit^^ 
ments, it has the same capacity for settiement by 
way of remainder, (36) as when clothed with* the 
beneficial interest. 

XV. Upon the whole then, the accurate de« 
finition of a remainder seems to be. 

An estate in lands, hereditaments, or chattels 
real (d), limited to one who may take a new estate 
therein (e), on the natural determination of a par- 



(35) Long terms of years are now so frequently created, and 
8o frequently the subject of family settlements^ that an examin- 
ation of the modifications of which they are susceptible by a 
competent inquirer would be a desirable performance. 

(S6) As at length, after much flustuation of opinion, it seems 
to, be settled, that the general words in the will of a trustee do 
not pass estates held in trust when there are complicated limita- 
tions, they are not so liable as formerly to inadvertent entan- 
glements. Vid. 8 Ves.417. 8T.R. 118. 

(a) Being equally out of the (c) Per Ld. Nottingham, 
power of the prior taker, they ibid. 235. Howard v. Duke of 
must be equally within the rule Norfolk. 
against4>6rpetuities. (a) Vide supra^ Sect. XIV. 

(b) By the three Chief Jus- (e) Fide iupra^ Sect. X. 
tices, 2 Ch. Rep. 283. 
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ticular estate (a) in the same subject matter (b); 
created either in fact, or in contemplation of law, 
together with such particular estate (c); and 
forming, to certain purposes, but one estate there- 
with, (d) 



(a) Videsupraf Sect. VL (c) Vide supra^ Sect* III. 

(b) Vide supra. Sect. IV. (d) Vide supra, Sect. VII. 
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CHAPTER Ih 

VESTED REMAINDERS. 



Section L 

771^ Criterion qf a Vested Bemainder examined and 

explained* 

^^^^ The primary division of remainders is into vested 
and contingent : the former will be the subject of 
this chapter j and in treating of them we will 
consider 1st, their criterion ; 2dly, the manner in 
which they are transferred ; and Sdly, the means 
by which they may be destroyed. The criterion 
of a vested remainder will therefore be the subject 
of this section. 

A vested remainder may be defined to be a 
remainder which is simply limited to take effect 
upon the determination of the particular estate. 

ViMiu i». SirWilliam Blackstone appears to have inconsider- 
ately annexed to it the idea of indestructibility (a) j 
but the least reflection evinces that it is often du- 
bious whether a vested remainder will ever take 
effect in possession ; as when, for instance, it is 
limited upon an estate tail, or when it is a re- 
mainder in tail or for life ; in which case it may 
£ul by the death, or death without issue, of the 
person entitled to the remainder during the con- 

(a) 2 Com. 169, 



blfw 
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tinuaace of the particular estate. And aet^orcU 
ing^y, however uncertain or improb2d)le may be 
the actual taking effect in possession of the . re« 
mainder, it is vested, if it be ready to. do 90, on 
an immediate determination of the^ particular 
estate. Therefore a remainder to A during, the 
life of tenant for life is. ves^ted {fk) ; for^ althcuigh 
it is: not to take effect on every possible determine . 
ation of the particular estate, because it must 80 
take effect, if at aU> during. the life of the par« 
ticular tenant; yet its present cfpadty.. exists^; 
for the paiiticular estate may. determine during Afs 
life.\by forfeiture, . and then his remainder comes 
into possession^ 

Upon this ' principle, . and in this mahner, re^ 
mainderi are limited to trdstees to bar dotver^ 
and the sole utility of those limitations is derived 
from their vestedness. 

Before we enquire what remainders are vested 
it may be proper to state that it j^. a fupdanyenta) 
principle of construction, that the Court, never 
construes a remainder to be contingent when it 
can be taken for vested (li) j for which two reasons Remainder. 

ii • • ^ • • 1 construed 

are usually given, 1st, that contmgeat remamders to be nested 
are liable to be destroyed; and 8dly, that keeping ^^p^^^^^* 
the remainder contingent until the particular 
estate determined would^ in many instances, ex- 
clude the issue of a person intended to take in 

!■■ »■■■ iiii I I 11 II I », liii ——,^—m I ■■ ■ I 

(a) Berrington v. Parkhursff 489. In the language of Ld. 

S Atk. 135. Willes Rep. 327. ; Coke, 2 Bulst. 131., «contin- 

confirmed on a writ of error to gencies are odious in the law; 

the Lords, 6 Bro. Pari, ca.352. and are the causes of troubles, 

{b) Per Ld. Hardwicke, in whereas the vesting of them h 

Ive* V. Z,6gg-e, according to the the cause of repose and cer- 

note of that case in 3 T. Rep. tainty." 

H 2 
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tail by the parents dying before the remainder 

became vested, (a) It is conceived that the public 

benefit which is derived from vested remainders 

being a grantable species of property, is a still 

more adequate motive for the adc^ion (^' this 

rule. 

^^^joder .A remainder after a power of appointment, as to 

powerofap. the use of A for life, remainder to such uses 

pomtment. ^^jjgjjjgj- general or special) as A shall appoint^ 

remainder to B, is likewise vested } though for- 
merly (b) an opinion prevailed t^at the remainder 
was contingent if the words introdudng it were <'m 
" defauU of^* appointment, instead of " m dg^tt/if 
" qf and until" appointment (c) (1) : but it is 
now. established that a limitation in default of ap- 
pointment is invariably vested, tiiough liable to be 



(1) While this idea existed, it appears to have been thought, 
(see the argument of counsel in Cunningham v. Moody, 1 Ves* 
174.) that the fee was in abeyance, but that condusion would 
not have been a necessary or even legitimate residt of its ad- 
mission ; for if the limitation in default of appointment was 
contingent, the inheritance of the use continues in the grantor, 
in this as well as in the other cases, when it is not actually 
transferred to, and vested in a stranger, by consideration or 
declaration of use. This point is still important, for it may 
happen that the limitation, in de&ult of appointment, may be 
inadvertently omitted : in that case, it is apprehended, the fee 
would unquestionably result. 



(a) Per BuUer J., in Doe v. 
Perrvn, 3 T. Rejp. 494. And 
per Bayley J., in Driver v. 
Franky 3 Maule & Selw. 37. 

(b) Vide 2 Cas. and Opi- 
nions, 30. Mr. Booth's opinion. 
See also Leonard Lovie's case, 
10 Co. 78. Clere's case, 6 Co. 
68. 



(c) All the gentlemen; ^ex- 
cept Mr. Booth) whose opinions 
are published, 2 Cas. & Op. 
29 to 33, treated the remainder 
subject to the power as con- 
tingent, notwithstanding the 
words * and until.* Mr. Booth's 
only is deserving attention. 
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devested by the execution of the power, (a) But 
as the appointment operates by interposing new 
uses between the particular estate and the remain- 
der ; and as when it is executed it is exactly the 
same as if those uses had been created in the con- 
veyance containing the power, it is manifest that 
an appointment does not necessarily devest the 
subsequent limitation, but only where the uses 
raised by the appointment are such as would - have 
rendered it contingent or altogether void, if they 
had been originally declared. If, for example, 
any use less than the fie be created by the appoint- 
ment, the ulterior limitation is postponed but not 
devested ; if that use amounts to the fie^ hut is con^ 
tmgentt then die limitation in default of appoint- 
ment may be devested and rendered contm^ 
gent {b) ; but if the new intervening use amounts 
to the fie and is vested^ the subsequent limitation 
in de&ult of appointment is not merely devested, 
but extinguiedied and gone, (c) These conse- 
quences manifestily flow from the principles laid 
down in a former page. 

Deducing his inference, without doubt, from Apropo«- 
eases and reasonings like these, Mr. Feame lays it Fme's 
down, that the present capacity of taking effect in *'*'^^*"^ 
possession, if the possession were to become vacant, 
universally distinguishes a vested remainder from 



(a) Cunningham v. Moody ^ in the case of Cholmonddey v. 

1 Yes. sen. 174. Doe v. Mar-^ Clinton^ 2 JaCb. & Walk. ISl. 

#sn,4l>urn. &£a8t,p. 39.9Con- the late Master of the Rolls 

firmed by the opinions first of assumed the point to be set at 

Sir Wm. Grant, and afterwards rest. See also 3 Ves. 661. • 

of Lord Eldon, in MaundreU. IS Ves. 246. 
V. Maundrellf 7 Ves. jum 567. (b) Vide suprUy 27. 
583. 10 Ves. jun. 246. And (c) Supra^ 25 — 27. 

H 3 
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one that is contingent, (a) I cannot, however, 
reconcile many very important parts of the doc- 
trine with that proposition. Many instances may 
be given in which, it should seem, the riemainder 
is vested, mthout a present capacity for taking 
efiect in possession if the particular estate were to 
determine immediately. 

Vested remainders in copyholds after an estate 
for ife at oncie subvert the proposition as an 
universal one ; for these cannot take effect on any 
other determination of the particulaf estate, than 
the death of the tenant for life, (b) 

So when a remainder is expressly referred to 
a future period, in which case if the particular 
estate were by any means (as by forfeiture) to 
terminate before the time arrives at which liie 
remainder is directed to take efiect, it could surely 
not come into possession against the inteotion 
of the parties, and the express language of the 
Obsenra- instrument. And in Boraston's case (c), which 
i^ton's 1^^^ this doctrine, a limitation to A when he 
attains a particular age, is distinctly said to mark 
the time at which the remainder is to ve&t in 
possession ; and indeed, in general cases, that is 
not only the manifest intdnt but the only con- 
templated object, as the particuliar estate is for the 
most part limited to a trustee during tlie minority 
of the beneficial taker. It is true, however, that 
the Court in Borastori's case compared the limita- 
tion to a remainder qfter the eaynration qf a term^ 



ffl) Cont. Rem. 216. Podger'^ case. 1 Saund. 151. 

\h) 9 Co. 107. Margare/t 3 Brownl. 154. 

■ {€) 3 Repr. 19. 
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the books take a distimition between the words 
term and time (ja% and the following propositions 
are moBt important corollaries from that distinction^ 
TIGS, tbat^ a rentainder be limited from and after 
tjie determination of a term it shall vest in po^es* 
sion whenefver the particular estate determines, 
because the word term denotes the interest of the 
tenant, as well as the given number of years. But 
that if a remainder be limited from and after 
the given number of years, or time at which the 
term expires, then it cannot come into possession 
before t&e arrival of the appointed period. (2) Now 
the latter of these cases, which, however vei'bal 
and refined the distinction may be deemed, seems 
to be kw (&), is that to which the present case 
is demonstrably referrible. ; and therefore, admit- 
ting the soundness of the decision in Boraston*^ 
case, the reasoning does not appear accurately 
derived from that case which ftimishes the proper 
analogy. 

But suppose the particular estate in the trustees Difficuiti«i 
or executors, by reason of forfeiture, &c. does not vested ^ 
continue until the beneficial devisee comes of age ; "£3bam- 
and suppose the remainder has no present capacity "** «»^ 

i r r u J mence in 

for taking effect in possession, can it then be a posMsnon 

' period* 

(^ Note, that though these propositions may be dedudble 
from the distinction in Coke, this is not exactly the illustraUon 
of it which he gives, which is not that of a remainder but of ^ 
Juiure term. 1 Inst. 4*6. 

(a) Co. Litt. 45. 282* to be law, it does not mi- 

(6) Admitting the decision litate with the propositions in 
in Wright v. Qarifumgjki^ 1 Burr, the text. 

H 4 

\ 
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veOed renumder ? Sech a ^efeenninalaon of tte* 
preceding estate presents that interoaUum whidt 
the counsel for the plaintiff inBoraston's case eaoAes^ 
voured to inforce, affirming broadly that when afar- 
tiadar estate may determine before the remamder the 
remainder does not vest (a) : a proposition, hawever^ 
which though weighty in its application to the 
case at bar, and though adopted by Rdle (6), is 
not tenable. Under the circumstances adverted to» 
the remainder is devested, though the interest of 
the devisee continues ; and e<r necessitate^ it should 
seem, the future limitation is converted into an 
e^eeciUory devise. And with this conclusion agree 
the quan*e of Gilbert, and the general ^irit of the 
doctrine laid down by Manwood Chief Baron in 
Lord Faget's case, (c) I am, however, aware 
that it militates wilJi the rule, that when once 
a limitation has taken effect in a remainder, it 
shall never after enure as a future use or executory 
devise. Yet if the particular estate be destroyed or 
turned to a right ofaction, and there is no present 
right of entry in the remainder-man^ we have then 
a future limitation without any particular estate^ 
and surely it must operate in tlie manner ascribed 
to it, or else be a nuUity. If we foUow up thje 
consequences which naturally flow from its beu^ 
a vested remainder, viz. that a right of entry arises 
immediately on the forfeiture of the particular 
estate, then (to use Mr. Fearne's remark, on a 
similar limitation, but with reference to another 
point) we pay no regard, and allow no sort of 



(a) 3 Co. 20. {c) Vide supra, 39. Bac. Abr. 

{b) 2 Abr. ^lO. Rem. (G.) 



/ 



SXAMXKBD^ AND EXPLAIMBD. t<Mf 

^fect to the WQEFds when he attains twenty^one 

The great importance of this species of limit- Jf"^^^ 
atiims, dependent on adverbs of time, induce me <» ^<i^«ii» 
to avail myself of its not being irrelevant to the 
subject of this section. 

These limitations are among the most common 
ikat practice presents, and yet the doctrine which 
governs them appears to have advanced but little 
towsu'ds a firm and consistent foundation. In the 
first place, it is clearly settled in courts of law, 
that notwithstanding a devise to trustees aud their 
heirs during the minority of the ben^cial devisee, 
the trustees may take a chattel interest j and the 
ground of this decision is, beyond doubt, abstract- 
edly an adequate one, viz. that the trust does not 
require an estate of a higher quality, and by such 
a construction the subsequent limitation becomes 
ve^ed in interest But when we reflect that l^e 
courts of law avow a total ignorance of tru9ts, we 
cannot but imagine that case a glaring discrepancy, 
in which not only the existence of trusts is recog- 
nised and acted on, but of sufficient consideration 
to weigh down the words of legal limitation, to 
expunge the very language of the instrument, and 
render the estate devcflvable as a chattel on the 
executors, which is upon every other principle a 
fee, and which is expressly cUrected to descend to 
the heirs* (b) 

(a) Posthumous works, 191. testator intended that the de- 
{b) Ld. Keeper Henley was .visee and his heirs should ex- 
impressed with this idea in ecute the trust : can the Court 
Wright V. Pearsofiy (1 Eden, say no, «—^<? will transfer it to 
1 1 9.) a case of the kind we are the executors f" 
speaking of> observing, <* the 
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But however denrable toMy be a perfect acx»rd* 
ance of adjudications with principles in an artificial 
sjrslem like that of the real property of England, 
it is of ftr less import than the steady ad^tkn of 
some certain rules by which lliie conveyancer may 
readily know the measure and quality of estates, 
and avoid the perplexity and embarrassment in 
which titles are frequently involved, fitmi those 
erroneous conclusions, which resuk solely from the 
precarious duration of the premises on which he 
bottoms his reasoning. And as die construction 
which enables an ulterior limitation to vest is, 
pditically considered, the most beneficial to the 
community, by accelerating the circulation of 
pn^erty, the judicial determinations whidi are 
founded on that construction, though with a s^uni- 
fice of principle, wUl be lamented only by the 
q»eculative, not by tiie practical lawyer, if tliey 
iB&able him at length to predicate witii certainly, 
that a devise to trustees and their heirs until A 
ifcidi attain twenly-one, and when he shall attain 
twenty^>ne, then to him, &c., or then the lands 
to be conveyed or transferred to him, or (which 
seems the same thing) upon trust to convey or 
transfer to him (a), creates a remainder which 
irests immediately, and taltes e£fect in possession 
when A shall attain twenty^one. 

The most considerable and most recent of the 
authorities appear to warrant this inference, (h) 



{a) Vide Doe dem. Player v. (b) GoodtUe v. WkUby^ 

iVfcAo/2ff,lBar»&Cre8w.S86.; 1 Burr. 22S. Doe ▼. Lm^ 

but in thif case the devise w»b S T. Rep. 41. Stanley v. iStan- 

not to the trustees and their ley^ 16 Vez. 491. : in these 

heirs. cases the devise was to the 
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Notiung, however, cm completely justify them 
but the paramount claim which the intention oi* 
testators has to the regard of the courts : and it is 
impossiUe to apply the same proposition to am' 
veyanceSy without extirpating the most rooted 
{Mrinciples of our system of properly. 

But in devises, if the recent case of TVarter v. obwrn- 
Hutcfdmonj (a) be a valid authority to the extent ^o? ^ 
of the position which is derivable from it (8), it HiltSiJ- 
should seem that we may go farther than the in^ ^^ 
^enoe stated, and treat the estate of the trustees 
2is a chattel interest when the intention of the 
testator appears to require that construction, not^ 
withstanding an express trust for sale succeeds the 
limitation of their estate. 

Mr. Sanders has thought that this case breaks 
in upon the uniform tenor of prior decisions, in 
r€gard to the effect of a trust for sale annexed to 
the legal estate, which faos alwa}rs been considered 
in a will to carry the fee ; and the only mode in 
which he can acoount for the opinion of the judges 



(3) So far as is material to the present point the will was as 
follows. After directing payment of his debts, testator devised 
his landsi charged with annuities, to trustees, their heirs and 
assigns, untU T. W. attain twenty-one ; and if he should die in 
the mean time, with similar limitations; upon the trusts therein- 
after declared concerning the same, that is to say, upon trust 
among other things to raise out of the r^ta and profits of the 
premises, or by sde or mortgage thereof, &c. 

trustees and their heirs; but (a) 1 Bam. it Cresw. 721. 

thdr estate was held to be only See same case under the name 

a chattel, merely filling up the of Warier v. JVartery S Brod. 

ineasare of time until the & Bing. 349., decided in the 

devisee beneficially entitled same way, by C, P* 
should vest in possession. 
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is by conceiving that they oonstraed the trust as a 
mere power of sale, {a) And the writer has, at a 
prior period, expressed an acquiescence with this 
observatioD (b) \ but on further reflection he is 
induced to think, that the trust for sale, Ipoked^t 
strictly as such, did not necessarily vary the con- 
struction which the case received. 

The much lamented custom (4) of the courts 
of law, in not assigning reasons for their certificated 
. judgments, precludes certainty; but perhaps the 
most probable ground of this determination was 
the incorporation of the trust with the antecedent 
Mmitation, by reading it as a continuation of the 
same sentence, in which view it is distinguishable 
iirom the prior cases. For it is apprehended, that 
in none of them the will could have been so read 
as, when stripped of superfluous matter, to reduce 
itself to a devise to trustees, &c., during the mi- 
nority of the beneficial taker upon trust to sdl» 
&c. The will in Warter v. Hutchinson seems to 
bear this construction; and if so, and the prior 
limitation produced an ascertained effect, the con« 
elusion was just (c) But the quantum of the 



(4) Lord Mansfield endeavoured to subvert it. 

(a) I Sand. Usesi 258. determined in the same man* 

(b) Essay on Uses, 60. ner, viz. that the trustees took 

(c) Glover v. Monckton, the legal fee. Bagshato v. 
3 Bingh. 18. (C. P. 1825.) seems Spencer, 1 Ves.'142. 1 Col. Jur. 
to shew, that the Courts will- 378.; and fVrighty. Pearton^ 
not extend the authority of supra, \0B* (AndFeameC.R. 
Warter v. Hutchinson beyond 187.) are still, therefore, the 
ito peculiar circumstances* leading authorities, though the 
This case, which was analogous principle they establish may 
to, though not so strong as, yield to the particular frame of 
Bagshatt) v. Spencer, was, in d;i^ devise and intention of the 
regard to the present point, testator. 
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money to be raised by the sale» &c., with refer-* 
ence to the value of the property, is surely an 
admis^ble means of ascertaining whether the ab- 
solute inheritance, or only a partial interest, was 
intended to pass to the trustees. 

It has been held, and it appears to be now Kodii&r- 
established, that there is no difference in respect ^to**" 
to the vestedness of a devise when he attains a ^*^ 
particular age, whether it have an antecedent 
limitation <»* not (a) But if the future original 
devise be a vested remainder, the prior implied 
estate must be a chattel interest ; for if the latter 
were a resuIHng use^ it would to all purposes of 
ownership be immaterial whether the firmer were 
vested or contingent; because it would enure by 
way of iuture use or executory devise, and would 
not therefore be transferable. For the prior estlite 
MToiild then be the old unaffected fee, and there^ 
fbre a limitation subsequent to it could be nothing 
more than an executory right ; although if the 
event upon which it is made dependent be sudbi 
as must c^tainly happen, such executory right 
may properly enough be called vested. When, 
therdbre, that great lawyer Lord EUenborough 
affirmed, that there is no substantial distinction be^ 
taken those cases in which there is, and those i» 
which there is not a prior limitation (6), he must, Commaiti 
it should seem, have considered the antecedent ^^^^ei! 
implied estate to be a chattel interest. But when i«*«^ 



(a) Doe y* Moore, l^Eaat, Selw*327- ^* whether the de^ 
601. viBe be in remainder or an tm- 

(b) '^ It appears,*' says his mediate devise, there is no 
lordship, in delivering judg- substantial distinction.'* IUd» 
.nent in Doe v. Novell, 1 M.& 334. 
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we reflect upoo the well4aiowii» general, and long^ 
established rule, that in future devises when no 
particuhu* estate is expressly created by liie will, 
the fee descends int the mean time (a), we must 
pause before we assent to his lordskip^s pro« 
position. . 

Perhaps, however, by recurring to the learnii^ 
of uses, whence the doctrine of resulting uses w«l 
taken, and applied to wills witiiout the tii^rtsrt 
alteration of jwine^le, we may take a distioctmn. 
Andimr If thare be a ccxive^moe to A in: feci, to fte 
tfaedbdrine uso of B upou his marriage with.G, IberiidiMife^ 
ofuieiu ance is in the grantor w (he mean tfane.: Bufcin 
a bargain and sale, or covenant to stand- seised 
after, a given time, an estate for years is^ accord^ 
tu^ to Bacon (&), left in the grantor^ and this 
doctrine appeirs-prefentble to Ld Hsde's^ acbord'^ 
ing. to which the intarmediMe' estate 'is a dkAw 
minable fee^ (jc) For it may' be siispeeted that 
Ld Hale deemed it a remUit^ usCf . wher^is it is 
in truth entirely at: common law, in consequence 
of the union of the seisin and the use in one ia^s^ 
dividcml. (d) > Now, (it being clearly settled tlrat a 
deviae may be to uses (e), ) if there be: a devise to 
trustees and their heirs to the we ofAi when he 
shall attain twenty-one,, the estate in the interim 
is exactly in the same precticament with the re- 
sulting use in the grantor : in the former of these 



(a) Vide Clarke v. Smithy (c) Vide P^bus v. Mit/hrd, 

1 Lut. 798. Pays case, Cro. 1 Ventr. 379. 

Eliz. 878., with theobservatioas (d) Vide Bac. Read. 63. 

of Mr. Fearne, C* Rem. 400. [e) Vide Co. Litt. 271 b. n.l. 

(6) Read. 63. mpra, 76. and Ibtd. 290. b» n. 
n. (e) ibid. 
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oases it is, thcarefom, 9 fee; mid coosequently the 
interest .of A is valid only as an executwy devisei 
or mwe properly speaking,, as a springing usa 
But if thei^. be a dhre^; devise when, &c. the in- 
tervening, estate seems esacstly similar *to the im** 
plied term, in the bargainor. or covenantor. The 
inference is manifest ; but even assiated by this 
reascming, and qualified hy thi3 digtinjeafcioo, which, 
if we admit the lu^alogy of uses, and the eimrgy 
of prinoipic^ s»:e plausible if not. conclusive, it 
wQnl^ I appi:«heitd,^ be unsafe to rely on tb6 
dqQtiiQg . we hay^ paPXawedt. and .treat a future 
originajl; limitali^on .as a vested 6xecuted(estate^ w 
QHjHMfilipn tp the general practice a»d opinions: of 
the: proff^on^ 

We may; here notice an qbserv^ou,, whidbt.has 
be^n.madf^iby it writer. whose opiniousj are entitled 
tQjthe gre»testi^ rregardiL that a gift to A and his 
heiins. at his. age of tweoty^Kme.years^ or wlM^iihe 
£^aU attfua. that age, gives a contingenti JnterML; 
IsNut that, a limitation or substitution^ in case he ^^^^ 
should die undeir tweiity*(mef. would fgive to the fubjatutive 

- limitatioii 

isomer Jiimitaticni . the oonstmction ana consequent in the case 
eflgect.of passing a vested interest (.a) For tibeg^ futS!?i^* 
netai'pwpositiianis.cited^.G^a»^^^ and for JJ^^; 

theiqualificationofit^ Edwards\.Hammond(c)j Doe 
v^ NaweR (d\ and Brontfteld v» Crofwder.(e) But 
tbisi inierenoe does> not seem to me to be justly 



(a) 1 Prest. Abst. 110. & Pull. N. R. SIS., ai^d the re- 

(h) 10 Rep. 50. cord produced. 

(c) 2 Show.SdS. d Let.lS2. {d)lM.& Selw. 327. . 
This case wa3 citedt ivi I Bos« (e) 1 Bos. 5c Pull. N. Rep. 

313. 
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drawn. It is appr^ended, that in no case fans 
such a future limitation been considered vested, 
in consequence of the substitutive limitation ; finr 
how can that be a medium of eliciting an in* 
tention to vest the antecedent interest, when its 
whole scope is to provide for a different object 
of the grantor's bounty ? 

. It is true, that in the last, class of cases the 
limitations were held vested with a liability to be 
devested, and they could not be devested without 
having been previously vested; but to argue that 
the eventual, adventitious, unfixing was the cause 
<^ their original execution into estate, is plainly a 
^ fdUacia accidentis. The interest of the substitu- 
tive taker would indeed be totaUy destroyed, if 
when the Courts determined the first limitation to 
be vested, they did not go on and annex to it a 
liability to be devested in consequence of the 
limitation over : but kis interest would be equally 
consulted if the first limitation were deemed ccm- 
tingent ; and consequently there must be a pre* 
existing, anterior, ground for considering it vested. 
And the Courts seem to have assumed, that the 
great, if not the only, argument for deeming the 
limitations we are examining cantingentf or (^^ch 
is substantially the same) executory^ was their 
quadrating with the doctrine of the Roman law, 
and that by denying that analogy, the conclusion 
resulted of course, that they were vested. 

The inclination of the Court to vest a future 
limitation, is in no instance so strongly exempli- 
fied, as in those cases in which a remainder in a 
"^^^ will to a person, \f he attain a particular age, has 
' ^r- been held vested, liable only to be defeated by 
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the death of the devisee under that age. (a) In 
order to make this construction it is necessary to 
regard the particle "if*' as creating a condition 
subsequent 



SEcrioN II. 

r 

Transfer of vested Remainders* 

In treating of the transfer of vested remainders, 
we shall consider, I. Their capacity for convey- 
ance or transfer by the act of the party. II. Their 
transfer by act of law, or devolution to the heir. 

I. We will regard this first branch of our sub- 
ject, 

1. With reference to the manner of transferring 
a remainder. 

2. With reference to the subject matter of the 
transfer. 

3. With reference to pleading the assurance. 

4. -With reference to copyholds. 

1. The first of these divisions may be subdi- 
vided into conveyances by matters in fait, and 
conveyances by matters of record. 

1st, then J as to conveyances by matters in fait. 

Vested remainders may be the subject of a con- Remainder 
veyance, because they are actual estates; but as they fenbie 

without 
, deed. 

{a) Stacker v. Edxoards, mond. Bromfield v. Cfotp- 
2 Show. 398. Edwardsv. Hani' dery ff/pra, p. 111. 
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aie locoqiareal h^editaments, they lie in grant: 
they are not, therefore, nor were they at the coro- 
fflon law, transferable without deed* (a) Black- 
stone, howevCT, in his elaborate and beantiBil de- 
scription of an incorporeal hereditament, affirms, 
that it can only be conveyed by operation of law, 
by mere verbal grant, either oral or written; 
which, says he, is a kind of invisible^ mental 
transfer. (5) But herein the learned judge drew 
from the abstract nature of an incorporeal here- 
ditament a metaphysical consequence, diametri- 
caDy opposite to th^ which the practical wisdcHn 
of our ancestors had established. For it is be- 
cause of its invisibk substance, and in order to 
supply the defect of that symbolical and impres- 
sive delivery which land is capable of, that ibe 
common law requires a solemn instnunent to 
testify its transfer. This is evident from a fi^ee- 
hold in land being at coounon law transferable 
without writings And though a convej^ance^ and 
even a surrender (b\ of an estate in possession, 
must now by a Ic^lative enactment be in writ- 
ing (c), they need not, like the conveyance or 
surrender of a remainder (cQ, be by deed.(e) 
But assurances of all kinds, from being almost 



(5) Thig proposition is stated of an adTowson in gross, but 
onl J exempli gratia* Vide 2 Comin. p. 22* 

{a) Perk. s. 61. Dyer, 174. (d) Co. Litt. 338. 

Plowd. 4SS. Bro. Grant, 104. {e} 1 Saund. Kep. 236 a. 

(A)2Wil8.26,27. (n. 9). The dictum of Lord 

(c) Stat, of frauds, 29 Car. 2. Eldon, 14 Ves. jun. 158, that a 

c. 3.^ which renders necessary lease for life must be by deed, 

a deed or note in writing. is therefore incorrect. 
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invariably by deed, are coramonly denominated 
deeds. 

The Word ** grant** is therefore the generic Gnmtage. 
term of conveyance of incorporeal hereditaments- j "^'^• 
and consequently, when there is a specific mo- 
dification of the incorporeal ownership, that title 
yields to the specific denominati(m. Thus it is 
conceived to be logically incorrect to call a lease 
of a remainder a grants merely because it must 
be by deed. Some gentlemen are, however, of a 
contrary opinion ; and, in the instance put, all^e 
that the term lease is an impropriety of expres* 
sion. 

From what has been said^ follows an important Some im. 
distinction between the efiect of a conveyance by SnctioL 
tenant for life, and the person in remainder in fee, «>"«^*'*^ 
with or without deed. If they join in a feoffment 
without deed, the instrument will operate as the 
surrender of the tenant for life, and the feoffinent 
of him in remainder ; because, although the free* 
hold is in the particular tenant, and the feoffinent 
operates on the possession, yet in order to efl 
fectuate the intention of the parties, and enable 
the remainder to pass, it is held that the remainder 
comes into possession by the instantaneous acces- 
sion of the estate for life, and that consequently 
the 'Conveyance of the remainder-man acts on the 
possession, (a) But if they join in a feoffinent by 
deedf then as the deed may operate on and transfer 
the remainder, the assurance will be deemed the 



■»♦■ 



(a) Vide 1 Co. 76. BredorCs S02 b. 1 Roll. Abr. 855. 

case. Hob. 227* 27B. 6 Co. pi. 7, 8. 
15 n. Treport's case. Co. Litt. 

1 2 
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Effect of 
theaboli* 
ticm of at- 
tornments. 



feofiment of the tenant for life, and the grant of 
him in remainder, (a) If in a lease by deed in- 
dented, it will be the lease of the tenant for life, 
and the confirmation of the remainder-man. Ql) 

But if tenant for life, and he in the remainder, 
join in the grant of a copyhold, one fine only is 
due, and it shall enure as one grant only, (c) 

Both remainders and reversions considered as 
incorporeal hereditaments, had in former times one 
peculiarity ; a deed alone was not sufficient to pass 
them, for the grant required to be perfected by 
attornment {d) That ceremony was, however, a 
distinct appendage to the instrument, in no way 
implicated in its legal operation ; and consequently 
when the statutes of 4 Ann. c.l6. s. 9* and 11 G. S. 
c. 19* took away, in general cases, the necessity 
of attornment, the legal interest of the grantee 
was perfected without it. And if the instrument 
possesses those solemnities which constitute a 
deed, nothing further is required; for though 
Mr. Feame thought otherwise (e), it is now agreed 
that the intent of the legislature and the operation 
of the statute 27 H. 8. c. 16., embrace only things 
which lie in livery, {f) 

But if the words " bargain and sell** be the oper- 
ative words of the instrument, it is, according to 
the old authorities, invalid without enrolment, {g) 



(a) Ibid. & Co. Litt. 251 a. 
Dyer, 339. 1 Leon. 262. 

(b) Co. Litt. 302 b. 

(c) Co. Copyh. 162, 163. 
(V)Litt.8.551. 569. 578. 
\e) Read, on the stat. of En- 
rolments. 

(/) Vide 2 Sand. Uses, 39. 



Sug. Gilb. Uses, 226. n. 2. 
1 Evans' Collection of Statutes, 
416. 

ig) Adams v. Steer, et al. 
Cro. Jac. 210. Moor, 34-. 
pi. 113. Resolved by two 
Chief Justices. 
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' But this doctrine no longer prevails. The ^^^'J!^';^. 
principle that where: a conveyance cannot operate Teyances. 
in one fornix it shall operate in that which legally 
effectuates the intention, has of late years been 
pushed to an immense extent ; and it seems to be 
settled that a bargain and sale, void for want of 
enrolment, may, as well as a release (a) or appoint- 
ment (b) enure as a grant (c) Hence, the cautious 
practice of inserting in conveyances a great num- 
ber of the most operative technical words is less 
necessaiy than formerly. 

But when a bargain and sale, release, or other 
assurance, which may have a specific operation 
upon a vested remainder, is valid, it does not 
enure by way of grant, nor is it pleadable as 
such, (d) Though, indeed, a recent case has de- 
cided, tliat a conveyance intended to be a bargain 
and sale, and duly enrolled as such, will be con- 
strued to be a grant, if uses are limited therein, 
which would be void if it were regarded as a 
bargain and sale. (6) 

A vested remainder is within the statute of vest^ re- 
mainder 

uses.(e) Consequently it may be conveyed by within the 



(6) Haggerston v. Hanhuryy et aL 5 Bar. & Cres. 101* Note, 
however, that the operative words were ^ran^, bargain, and sell. 
But if the case in Noy, 66, above adverted to, be law, the word 
grant should seem not essential to, though it certainly strength- 
ens this construction. 

(a) Goodtitle v. Baile^yCow^. Noy, was subsequent to Adams 
597. V. Steer. 

(b) Shove V. Pincke, 5 Term (d) Cooke v. BromehiU^ Noy, 
Rep. 124. 66. 

(c) Noy, 66. Sed vide (e) 27 H. 8. c. 10., remain- 
2 Sand. Uses, 41. Giib. Uses, ders are expressed. 

193, 3d edit. But the case in 

I 3 



uses. 
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lease and release ; for the bargain and sale for a 
year gives the legal estate, or use executed by die 
statute, an(} the release has then a proper ground- 
work to build on. (a). 

And a lease and release is the usual way of 
conveying a remainder or reversion, as well as an 
estate in possession, as it prevents the necessity of 
proving a particular estate ; but corporations 
should convey a remainder or reversion by grant 
at common law ; because they are not within the 
statute of uses (&), and the validity of th^r bar- 
gains and sales, though resting on an adjudic- 
ation (c), is therefore qnesticmable. (d) 
j^nedai In granting a remainder (and the same remark 
Ste^t rf applies to a reversion) four prudential observ- 
jwmam- atious prcscut themselves to the practitioner ; 
Ist, that if he doubts of the existence of a par- 
ticular estate, the lands should be granted ge- 
nerally, since in the event of there being a 
particular estate, such a grant will pass the re- 
mainder (e); 2dly, if^he knows that there is a 
particular estate, but has not the means of ac- 
curately ascertaining and describing it, then he 
may, instead of the above plan, grant the re- 
mainder in the lands without specifying its de- 
pendency on any particular antecedent interest; 
but 3dly, if he is perfectly clear of the mutual 
relations of the preceding estate and the remainder, 



(a) See an able, but super- (c) Holland y. Bonis j21^on. 

fluously elaborate, opinion of 121. 3 Leon. 175. 

Mr. Booth, in Cas. &^ Opinions, (d) See the judicious re- 

vol. ii. p. 144. marks 2 Prest. Con. 254. 

(6) Glib. Uses, 5. Bac.Read. (e) Plowd. 161. 10 Rep. 

57. 107 a. Vaugh. 83. Even in 

a fine. 43 Edw. 3. 45. 
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partknilajfity is, perhaps, most proper^ as it is most 
genial and formal; but great attention is re- 
quisite, as an error in the description of the re- 
mainder vitiates the grant of it, by losing the 
identity of the subject matter ; and 4thly, dis« 
crimination obviously demands, that a remainder 
must be granted as suck, when the remainder-man 
has a particular estate in the same lands, which he 
does not intend to pass, (a) 

2d. As to conveyances by matter of record. A conveyan- 
vested remainder in the Crown, amounting to a t^ofie- 
freehold, does of course fall within the rule laid ^"^ 
down by St Germyn (J>) \ and cannot be passed 
from it but by matter of record. 

But at this day (c) the Crown cannot alien a 
reversion on remainder in fee, (unless when it is 
withmtheS9&40Geo,3. c. 88., & 47 Geo. 3. c.24.) 
without an act of parliament. 

As to ordinary cases, a vested remainder in fee 
may be virtually transferred by common recovery 
without the concurrence of the tenant of the free- 
hold (^Q, because non-tenure is no ground for 
impeaching the judgment of a court of competent 
jurisdiction \ and that judgment being an estoppel 
on record, is therefore binding on the recoveree 
and all who claim under him. (e) 



(a) See 2 Prest. Cody. 46S| covery as good, by estoppel. 
464. See also Duke 8f Smith'B case, 

(b) Doct. Sc Stud. b. I. d. 8. 4 Leon. 238. And Webb v. 

(c) See lAnn. c.7. s.5., ^ec^. Cro. Eliz. 21. 

and 34 G. 3. c. 75. (e) Vide Pig. 123. 10 Mod. 
{d) See Bennet and others Y. 45. Godb. 147. See another 
JVade, 9 Mod. 314.| where the explanation of this in the last- 
Chancellor treats such a re- cited case. 9 Mod. 314. 

I 4 
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Rmovoj But such a recovery by tenant in tail works 
tail in re- <»)ly & personal estoppel, and though good until 
J^£^^ set aside, may be avoided by his issue, because 
concur- they claim not through him but perjbrmam doni (a) ; 
fmboider. and djortwri^ therefore, it may be avoided by the 
persons in remainder or reversion. (6) And, 
therefore, when a tenant in tail cannot procure 
the tenant of the immediate freehold to join with 
him, and wishes to make what title he can to a 
purchaser, he levies a fine and covenants to suffer 
a recovery when he shall be tenant in tail in pos- 
session. And it may be remarked by the way, 
that no doubts are now entertained of the efficiency 
of a recovery duly suffered by tenant in tail after 
a fine with proclamations; for without recurring 
to the far-fetched idea of a scintilla of the estate- 
tail remaining after the fine (c), (which applies as 
well to the issue as to the original donee) when 
tenant in tail is vouched, he comes in of all the 
estates which he ever had in the lands, and con- 
sequently of the estate-tail which the fine has 
turned into a base fee. (d) 



(a) I}nd.y and see also Mar- 
quis of Wincheiter*B case, 
S Rep. 1. And Owen Y.MoT' 
gaUf cited 3 Rep. 5., and the 
language of the Court in Shd- 
ley*8 case, 1 Co. 96. 

(b) See the language of the 
Court in Lord Say and Sde^s 
case, 10 Mod. 4*5. It does not 
seem settled whether such a 
recovery is void or voidable 
against the issue, reversioner, 
or remainder-man. Mr. Pres* 

13 



ton thinks it only voidable. See 
1 Abst. 421 to 4*26. The prac- 
tical difference is material. 

(c) Vide Herbert v. Binion^ 

1 Roll. Rep. 223. Poph. 100. 

2 Roll. Abr. 394. 

(d) Moor, 256. Bro. Ab. 
tit. Reoov. 19. 30. • It is gene- 
rally understood that the i$sue 
can also suffer a valid recovery 
after the fine. See 2 Atk. 201 • 
Feame's Opinions,442. 5 Cruise 
Dig. 404. 3d edition. 



4 
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But %Ji7ie may be a medium of assuring^ not Efl^ofa 
only a vested remainder in fee (a), but, when it is nSd^w S" 
levied with proclamations, what is in substance *^ 
an estate tail; that is, a base fee commensurate 
^th the limits of the estate tail, and determinable 
only by the remainder-man or reversioner, {h) And 
i^hen the tenant in tail has the immediate remain- 
der or reversion in fee in himself, the fine may 
extinguish the estate tail therein (c), and by con- 
sequence transfer the absolute inheritance. 

Although a fine come ceo by remainder-man for ^ <»^ 
life has not a tortious operation, it is a forfeiture, mamder- 
because it is a renunciation of the feudal con- 
nexion between lord and tenant, and transfers 
a fee simple by estoppel, which he cannot lawfully 
make, {d) But if he joins with the person having 
the next immediate estate of inheritance, in levying 
the fine, he commits no forfeiture; for the law 
construes it first a grant ' in respect of one estate, 
and afterwards a grapt in respect of the other, {e) 
But the tenant for life, whether in remainder 
or not, commits a forfeiture if he joins in a fine 
come ceo with the taker of an estate of inheritance, 
which is divided from his own by an intervening 
freehold limitation ; and of course the law is the 
same when the estate of inheritance is in the 
tenant for life himself (jf ) 

In the preceding observations we have treated 



' (a) By reason of the estop- (£?) 1 Roll. Abr. 855. pi. 9. 
pel. Vide Touchs. 14.. * 2 Mod. 1 14. 

(6) S Rep. 84. Jenk. 274. (e) Bredon\ case, 1 Rep. 76. 

\c) 1 Show. Rep. 370. 4 Mod. 1 Ventr. 160. 
I .' 1 Salk. 338. (/) Garret v, Blimrd, 1 Roll. 

Abr. 855. 
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the fine as a tirtual cam>^ance^ passing a vested 
interest ; but it must be reimemberedy that although 
' it may be equivalent to a grant of an estate in 
remainder or reversion by the cognizee to the cog- 
nizor, it is void as to strangers I believe, ac- 
cording to the stronger phalanx of conflicting 
authorities, on account of the want of a freehold 
estate in possession in either of the parties (a), and 
hence it can have no operation by non-claim (6), 
and even an entry by an ulterior remainder-man, 
or the reversioner, is not necessary to avoid it (c) 
It is in this sense we must read the broad and 
somewhat inaccurate dictum^ that ajine by remain- 
der^num is void, (d) The high authorities, who 
have advanced this unqualified position, nevei! 
meant that a fine by a person who has a vested 
remainder expectant on an estate for life, should 
not operate so as to pass that vested interest 
through the means of an estoppel (e), and in that 
way amount to a. grant. (^) 



(q) 3 Atk. 135* Sed vide case of Doe v. Hams, 5 Made 

Touchs. 13. 28. contra^ and & Sel. 326. enal)]es us to re- 

Sahin v. Clerks Cro. Car. 156. strict in the same way the ge« 

and 1 PresU Convey. 310. nerality of Ld« Ellenborough's 

(b) 2 New Rep. 1. Roxoe v. observation, '< that the conu- 
PoufCTi in the House of Lords, sor of the fine not having any 
and so far as relates to estates seisin the fine could not conse- 
prior to the remainder or re- quently pass an interest/' 
version, Carhampton v. Car^ » («) See 5 Cruise Dig. Tit. 35. 
hamptotif Irish Term Rep. 567. c. 12. 

expressly overruling Ann {/) For this vide Rotve v. 

Ttoisfs case, Shep. Touch. 28. Pbto^,Dom.Proc. 1805. 2 Bos* 

(c) Doe dem. Burrell v. Per- & Pull. N. R. p. 1. Lord C. J. 
ibW, 3M.&Sel. 271. Mansfield admits a fine can 

(d) See Dormery, Parkhurstf pass a vested remainder by way 
3 Atk. 135. 6 Brown. Pari. Ca. of grant. Sec also Co. Lilt. 
351 . Carhampton v. Carhamp' 200 b. The same observations 
ton, supra* llie nature of tne are applicable to recoveries. 
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2. With reference to the suUect matter ^ the withiefer- 

Ml • 1 1 1 encetothe 

trantfer we will consider, Ist, the general graiit> subject 
ability of vested remainders, and, 2dly, a restriction ™**^' 
of their grantability arising from the peculiarity 
of their modification. 

1st. It may be advaaced as a general proposition, 
subject only to some of the rules which are men^ 
tioned in the first chapter of this- Essay, that 
vested remainders may be granted or modified in 
the same manner as other hereditaments ia esse. 

It has been stated that a vested remainder can^ 
not be granted to commence in futuro^ because 
the common law does not permit a person to 
reserve to himself a less estate than he had be- 
fore, (a) This observation^ however, requires qua- 
lification ; for it is only true of a freehold interest 
in the remainder, as a chattel interest cai'ved out 
of the remainder may be granted to commence in 
Juturo; and by parity of reason the commim law 
will allow the grantor to reserve to himself a less 
estate than he had before. (&) There is, indeed, 
no reason for advancing a specific proposition on 
the point, . since all hereditaments in esse stand in 
this respect on the same footing, (c) 

2d. It would have been improper to terminate vested re- 
an examination into the grantability of a vested JJ^o^a 
remainder, without mentioning a single instance ^^^^"^ 
of a vested remainder without a capacity for 
transfer. This occurs in the case of a conveyance 
to A and B, either generally or for their lives. 



(a) Watk. Conv. c. 13. (c) Vide Dyer, 58. Co. 5. 1, 

(A) Plowd. 254. Dyer, 264. Touch. 252. 
Br. Grant. 60. 36. H.6.38. 
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remainder to the heirs of A ; where A cannot 
part with his remainder in fee distinct from his 
estate of freehold, (a) For we must observe, that 
though the rule in Shelley's case is of that pliant 
and controllable nature, that it does not dissolve 
the joint-tenancy, by blending the inheritance ab- 
solutely with and totally merging the immediate 
freehold, yet in this peculiar instance the two 
limitations (as it has been strongly but quaintly 
phrased,) are so knotted and confounded as to pre- 
vent their severance and individual existence, and 
consequently the remainder in fee cannot be 
granted away, (b) 

It has, however, been contended in a modem 
work of deserved celebrity, that nothing is more 
clear than that when several limitations give dis- 
tinct estates depending on estates more immediate, 
and created at the same time, and by the same 
deed or will, they must be remainders ; and being 
distinct estates Uiey must assume the description 
of remainders; and answering this description, 
there is no objection to the transfer of these remote 
estates separately from the estate of freehold as 
remainders, (c) 

Hence, therefore, a distinction is taken between 
a lease to A and B jointly for their lives, and 
after their deaths to the heirs of B ; and a grant 
which connects the nomination of the ancestor 
with the nomination of the heir ; and it is inferred 
that in the former case the one estate may be dis- 



(a) 3 Co. 61 a. (c) 3 Prest. Conv.67. 

(b) Ca.Litt.l85a. n.2. 



BY ACT OF THE PARTY. 19S 

posed of,, and the other retained, (a) The au- 
thorities relied upon are Wiscot's case (i), Little- 
ton (cj, and Perkins, (rf) 

But these authorities, do not seem to me to 
warrant the cited conclusion. For, 1st, if the 
estate of the ancestor and heir are in any way 
connected, it is by the operation of the rule in 
Shelley's case, which is not precluded or even 
affected by words purporting a mere estate for life 
in the ancestor, but acts in the same manner 
whether his estate arise by expression or im- 
plication of law (e) : 2dly, Although we term (and 
though it was so called in Wiscot's case) the estate 
of the ancestor a remainder; yet, in consequence 
of the avowed confusion of the two limitations, it 
is only a partial and qttaMfied remainder; and 
therefore the broad conclusion of its being pos- 
sessed of all the qualities of a remainder cannot be 
drawn from the circumstance of its denomination : 
ddly. The. case in Perkins (if a tenant in tail be 
seised of an acre of land, the remainder of the 
same acre to his right heirs, he> may grant this 
remainder) is not in point; because a statutable 
protection from merger having been thrown round 
an estate tail, the two estates are necessarily dis- 
tinct, and consequently the remainder is grantable 
as such. It is remarkable that Perkins should 
close his proposition by saying, *^yet the remainder 
is not executed ;'* because that circumstance is the 
very ground of its transferability. 4thly, Littleton 



(a) 3 Prest. Conv. 65. (d) Sec. 88. 

(b) 2 Rep. 60. (e) Vide Fearne, 29. 

(c) Sec. 578. 
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IB likewise, and for a similar reason, not in point ; 
tor he puts a case in which the limitation of the 
inheritance to the ancestor is divided from his im- 
mediate freehold^ by a remainder in tail in a 
stranger; so that of coarse the two limitations 
confer distinct estates. 
Effect of an It was formerly a general, and is still a par- 
abie^ncl tially prevailing, though objectionable, practice in 
^a^ffS? purchase deeds, to convey to the purchaser and 
trustee^ remainder to the heirs of the purchaser, 
ki order to bar the dower of the purchaser's wife $ 
and according to the doctrine we hove examiaed, 
it is conceived, that while the joint tenancy ooo* 
tinues, a devise of the fee cannot be made.- For. 
upon the immediate Jreehold the devise cannot 
operate, because of the joint tenan(^(a); and, 
therefore, it either acts upon the remainder^ or is 
totally inefficacious. Now the statute of wills (&), 
and tibie nature of a devise of real property, whidb 
is ai^milated rather to a conveyance than to Jthe tes* 
tament of the civil law, compel us to respect the 
period at which the devise is made (c) ; and, there- 
fore, as the remainder was not severable from tiie 
immediate freehold at the time of the wiU, and the 
IjUler estate cannot be passed without it, the con- 
elusion aj^ears inevitable that a devise by the 
purchaser is void. Notwithstanding, however^ the 
apparent clearness of this inference, the capacity 
of the fee simple to pass by a devise, was assumed 



(a) 3 Rep. 25. Poph. 87. (c) See Swfi v. Roberts, 

\h) 34 & 35 Hen. 8. 3 Burr. 14*88. 1 Black. R. 

476. 
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by the Court of King's Bench in a recent case (/z), 
without any allusion to this objection. 

But there is no room whatever for the doubt 
which the loose language of our greatest authoi- 
rity (b) has generated in some minds, whether in 
the stated limitation to A and B, remainder to the 
hdrs of Ay A can grant away his whole estate in 
fee ? There is no reason why the joint tenancy 
should, in this case, more than in any other, 
operate as an impediment to the conveyance of 
the undivided inheritance. But of course the rule 
in SheH^s case, instantaneously upon the con* 
veyance by A, has an unqualified operation; fof 
the joint tenancy is destroyed, and the grantee is 
tenant in common with B. . 

3. With rrference to the pleading of the assur^ Heading of 

once* aiu^e. 

As deeds must be pleaded according to their ef^ 
fect(c), a grant by a reversioner or remainder^ 
man must be pleaded as a release or confirmation 
in enlargement of estate, if so enuring, notwith-^ 
standing the form of the conveyance is that of a 
mere grant (d) ; and in this, as in the corrdative 
case of a grant by the particular tenant to the 
remainder-man or reversioner, which enures as a 
surrender, tlie party is not left to elect the oper- 
ation of the deed. ,(e) 

4. With reference to copyholds. copyhoids. 



(a) Jref on T.Pearfitan, 3 Bar. 96, 97. And see Sergeant 

& Cresw. 799. Williams* note, ibid. 

(6)Co. Litt, 185 a. {d) Ibid. 

(c) By the Chief Justice, in . (e) n)id. 
Chester v: Willan^ 2 Sand. R. 
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As every vested remainder is an actual estate^ 
even in copyhold hereditaments, where, as we 
have seen, a remainder after an estate for life can- 
not take e£fect in possession before the death of 
the particular tenant (a), a vested remainder may 
be surrendered, if there be no particular custom 
to the contrary, (b) Nay further, as the admit- 
tance of the particular tenant is the admittance of 
the remainder-man, before the statute which in 
general cases obviated the necessity of a surrender 
to the use of a will(c), a devise of a remainder 
in copyholds was not good without that prelimi- 
nary, (d) 

It has been held (e), that if a lord of a manor 
grant the reversion or remainder after the expir* 
ation of an existing estate therein, no admittance 
is necessary thereon ; because. Chief Justice Ab^ 
bot thought (y*), as a remainder or reversion may 
in freehold hereditaments be passed without liveiy 
of seisin, the same species of estate may in copy- 
holds be given by the lord without the analogous 
ceremony of admittance ; though the rest of the 
Court deduced (and it should seem more cor- 
rectly) the inutility of the admittance, rather from 
the difference between a surrender and a grant 
from the lord, which last, as plainly appears by 
the form of pleading, includes an admittance, or 
rather, is identical with it 



a) Supra, ^2. (d) Church v. Mundy^ 12 

b) 8 Leon. 2S9. 4 Leon. 9. Ves. 426. 

pi. 8. Butler and Lightfoot's (e) Roe v. Loveless, 2 Bar. 

case. & Aid. 453. 
(c) 55 G. 3. c. 192. (/) Ibid. 4^56. 
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IL ^^ to the descent of vested remainders. Deicentof 

Vested remainders, after an estate of freehold, maindw^ 
are not descendible by exactly the same rules of 
descent which govern estates in possession, or 
those which are subject to or expectant upon a 
term of years ; for the cardinal . rule in respect of 
the lattej* is, that seisina facit stipitem (a) ; and, 
strictly speaking, there is no seisin of such re- 
mainders, for that is in the tenant of the free- 
hold. (A) 

These remainders, therefore, being beyond the 
application of this principle, it follows that they 
likewise exclude the consequential doctrine of a 
possessiojratris. {c) But hereupon two observations 
may be made. 

1st. That the first purchaser of the remainder, or 
the person to whose heirs the remainder is limited, 
is exactly in the same situation with one actually- 
seised of the land, in reference to the transmission 
of his estate by descent. If, for example, there 
be a lease to A for life, remainder to B in fee, 
and B dies leaving a brother of the half blood, 
he is not inheritable to the remainder ; and so if 
there be a lease to A for life, remainder to B for 
life, or in tail, remainder to the right heirs of A, 
those who are of the half blood to A cannot take 
the remainder in fee. (d) 

2d. That if the heir for the time being of the 
remainder-man make a conveyance of the free* 



(a) 1 Inst. lib. (d) See the principles laid 

\b) Kelloto V. Rotodeny 3 Mod. down in Ratd^e's case, SRep. 

253. 42 a. 1 Inst. 14a. n.6. 3Mod. 

{c) 1 Roll. Abr. 628. 1 Inst. 253. 

14 b. 

K 
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hold for life, m tail or in fee*, whether by way of 
mortgage, or absolutely ; whether by an innocent 
or tortious conveyance, and whether, (as it has 
been justly inferred (a),) by a conveyance at com^- 
mon law, or by way of use, taking back the fee 
by resulting use j he has effected a diange of the 
freehold, and exercised such an act of ownership 
over it as is tantamount to a seisin, and places 
him on the same footing with the original pur- 
chaser of the remainder. (6) 

For the same reason, (the absence of a seisin in 

the person in remainder expectant upon a freehold 

estate,) such a remainder of inheritance is not 

subject to either dower (c) or curtesy, (rf) 

imgdar We may conclude this topic with noticing a 

^"■^^ ^ i^edes of remainders, which, from the requisition 



ofTestedn. of the Statute de dams, that the donor's intenticm 
shall be observed, is anomalous in its transmission 
by descent This arises in a limitation to the 
heirs of the body of one who takes no freehold ; 
where, as the rule in Shelley^s case is not let in, 
the first person answering that description is a 
purchaser, and yet the lands descend per firmam 
dani, in the same way as if the inheritance bad 
fixed in the ancestor. If, for instance, si;i€lx 
purchaser is a son, who di^ without issue, leaving 



{a) 2Pre8t. Abst. 442. where 
k 19 said by esspress limiiation 
or resulting use ; but this -is in- 
accurate, for the grantor can- 
not take back the fee by ex- 
press limitation of use, as it is 
¥oid by coinciding with the 
epeiatioa of law by which the 
undisposed of use results. Co. 



Litt. 22 b. Moor,284. pl.4S7. 
S?l. 2Roll.Abr.418. 

[b) Vide 1 Inst. 15 a. 8Rep. 
S5 b. Idem 191 b. SitingerY. 
NetOf 9 Mod. S6S. 

(c) Even if the remainder- 
man be also tenant for life, if 
the inheritance is not executed. 
iRol. 677. 1. 15. Perk. s. SSS-5. 

(c) 1 Inst. 29 a. 



BY ACT OF LAW» ISl 

a ftist^r, she may takse^ and is entitled to a fdrme- 
don in the descender, as if the parent was the 
original donee, (a) It has been remarked, that the 
piiiiGiples on which this case is settled are not 
easily discoverable {b) } but we may rest satisfied 
with the declared object of the le^siature in 
pacing the statute de doniif and it would be 
vaiti to seal-cb limong the maxims of the common 
law, for the support and explanation of that which 
did not emanate from, but intrench upon its prin- 
ciples. 

The appropiiate title of this i^ecies of remain- Quasi 
ders is, for the reasons mentioned, a quad entail. ^" 
Mr. Feaine has explained the manner in which 
the succesiorl takes place under the spedal limit- 
ation to the heirs male ; and his observations^ to 
wbtch nothing can be added^ are applicabte to the 
genefai doctrine. 



SfiCTIOM HI. 

« 

Destruction of vested Remainders. 

As certainty of taking effect in possession forms 
no feature of a vested remaind^f, it is proper to 
ascertain in what cases, and by what iiieans, it 
may be barred by the act of the particular tenatft : 



(a) Co. Litt. 26 b. Fearne, (b) But. Fearne, 8S. n. {p). 
80. to 82. 

K 2 
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for the effect of a paramount claim has abready 
been necessarily noticed and explained. 

The subject we are now entering upon is ex- 
tremely various and extensive ; but it will be the 
endeavour of the writer to give every part of it 
which might have been arranged under other 
heads of inquiry, with as much brevity as consists 
with an explanation of principle, and with a pointed 
reference to the doctrine of remainders. 

This topic naturally divides itself into two 
branches. 

1. Where the destruction is absolute : 

2. When it is indirect and eventual. 

The first division is limited to remainders after 
estate tail, to the consideration of which we shall 
therefore proceed. 
Common 1. The powcr of enlarging by a common reco- 
efl^^! very his estate into a fee simple, and of destroy- 
ing every subsequent limitation (a), whether vested 
or contingent, is indelibly inherent in every tenant 
in tail in possession, (b) 

And a tenant in tail in remainder has the same 
power, if he can procure the concurrence of the 
tenant of the immediate freehold (c), which is 
never dispensed with, unless when it is vested in 
lessee for life, the necessity of whose joining to 
make a tenant to the prcedpe is now obviated 
by the legislature, (rf) 

And the estate tail need not be immediately 
expectant on the estate for life; for when the 



(a) Touch, 40. (c) Dyer,252. Co. Litt. 4«6. 

\h) See 10 Co. 42. a. PoH- 8.6. Pigot,28. 
ingtons case. 1 Burr. 84. (d) 14 G. 2. c. 20. 
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tenant of that estate concurs, the recovery will 
enlarge into a fee simple, a remote estate tail, aiid 
bar all ulterior limitations. But such a recovery 
leaves intervening interests, whether vested or 
contingent, unaffected (a) ; and, therefore, the 
estates gained under it are subject to the lia- 
bilities of the original remainder in tall, and con- 
sequently are barrable by a second recovery legally 
suffered on an intermediate estate tail. 

Not merely remainders and reversions, but all 
other ulterior limitations, whether by shifting use 
or executory devise (7), and whether arising by 
the execution of a power, or through any other 
medium, are barrable by a recovery duly suffered 
by tenant in tail. (6) 

And of course all charges brought upon the 
remainder or reversion fall with it, as was exem- 
plified in a case in which A being tenant in tail, < 
remainder to B in tail, B granted a rent-charge, 
and A suffered a recovery, and died without issue; 
and it was held that the rent-charge was barred ; 
1st. because the alienee of A was in under a para- 
mount title : 2d. because the rent-charge on the 
remainder was good only from the possibility of 



(7) Some very learned writers have stated inaccurate propo- 
sitions from not adverting to this. Thus, Mr. Sergeant Williams 
(2 Saund. 388 d.) lays it down that one of the properties of ex- 
ecutory devises is, that they cannot be barred by any mode of 
conveyance, whether by recovery, fine, or otherwise. 

(a) Smith v, Clifford. 1 Term Clarkey 1 Lev. 35. iKeb. 73 . 
Rep. 738. Meredith v. Leslie^ Page v. Haymard, Pigot,176. 
S. P. c. 7. 2 Salk. 579. Rep. Temp.Holt , 

(b) Benson v.Hodsony iMod. 618. 
108. 2 Lev. 28. Goodearv. 

K 3 
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the remainder's conniiig intci ppsytiBion ; andt 
Sdf because a penimi ckuming titbi unde^r the re- 
mainder could ao more falaiiy the r^qyery than 
the remaindeMoan himself, (a) (8) 

But a tenant ip tail cannot baTf by a recovc^, 
effect (kl any charges on estates which he may have himself 
eneated; for the reoo^ror qomes in subject to 
them; and were it otherwise a door wpuld be 
opened to infinite injustice* 

For the same reason, a remaipder-m^u m tail 
cannot bar any charges^ with which h^ ha^ aJQfected 
his remainder, by joining m ^ common, recovery 
with the tenant of the immediate freehold- (^) 

But the charge of a rent pres^fit^ us vUh an 
important distinction between a, remsind^r and 
reversion ; for where a rent is by way of remain- 
der, as in a conveyance to the use of Jii^ tail, 
with remainder over, proviso that if A 9h|41 die 
without issue, and B be married, qr of the ^e of 
twenty-one years» then be shall bave at r^nt of two 
hundred pounds per arnmm^ a recovery hy th^ pnor 
tenant in tail will bar the rent (c) It is observ- 
able, that in the case in which this point wil9 de- 



(S> Tbk iB a mere outline of the judgment of the Court, the 
reasons of which are more elaborately detailed than the occa- 
sion sterns to require, since nothing can be more obTioua than 
the applicability of the maxim, accessorium sequUur Hiumprm- 
dpdei and the absurdity of attributing fbr a moment greater 
strength to the rent-charge (a mere adventitious appendage) 
than to the estate which supported it. 

(fl)CQ,62. Poph,6. Moor, 1 Wfls. Hep. 277. 1 ChancCa. 

154, 2 Co. ^ 6 Co. 42. 119. 

Plowd.S50. (c) 1 Mod. 108. «Lev. 28. 

(b) 1 Rep. 62 a. 2 Rep. 5 Keb. 274. 287. Benstm ▼. 

52 b. 9 Rep. 10 b. Pigot,120. flWjon, S.C. Bac. Abr.Rem.(I) 
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twmined, the Court appear to haVe laid great 
stress on the circamstance of the rent being 
charged upon the remainders ; but the true jmnoi^ 
pie of the decision (it is conceived) ift tiiat the rent 
was itself by way of remainder ; and whether it 
be charged on remainders or rerersions is imnuu 
terial, because it is in both cases equdly ulterior 
ta the estate tail) and, therefore, equally liable to 
destruction by recovery. 

But if a gift in tail be made reserving rent, and 
on condition of reentry, the rent and condition are 
coeval with the estate tail, and consequently un* 
barrable, though the reversion itself is barired (a) ; 
which presents us with a singular eisception to the 
maxim, that the accessory follows its principal^ 
as the rent continues a rent-service distrainable for 
at common- lawr But the cmidition is (Hily prou 
tected when annexed to the rent, for if it be col^ 
lateral it will be barred with the reversion by a 
recovery. (J) 

It has been sometimes doubted in practice, whe- with refe- 
tiller a power is concurrent with, or collateral, or po^con- 
(which is the same) 8|bsequent to the estate ^^^ 
tail (c) J for if it be concurrent then it is exempt «»*»*« *«*• 
from the operation of the recovery, if subsequent, 
exposed to it» As in a conveyance to the use of 
A tor life, remaind^ to such of his children as 
he shall appoint to, remainder to his first and 
other sons in tail, it has been by some supposed, 
that the power is destroyed by the recavevjf qf the 
tenant in tail; but the opinion more agreeable to 



M*-Wi^i^->Mi«- 



(a) Whyte v. 9Festy Cro.Eliz. (6) Feanie, Ex. Dev. 67 n. 
792. Pigot, 199* ^thedit. 

^ <c) 1 Prest. Abst. 996. 

K 4i ^ 
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principle iand authority seems to be the reverse,' 
as the use arising £rom the execution of the 
power takes precedence of the estate tail, {a) For 
though it is true that the estate tail is vested, yet 
as it is with a liabdlity to be divested, it is, with re- 
spect to its eventual unqualified vestedness, in the 
same situation with a contingent interest ; and, as 
the power is the representative of the estate to be 
created under it, it is surely absurd to affirm, that 
the one is open to annihilation, and at the same 
time admit the indestructibility of the other. (9) 

Upon these grounds was determined the case of 
Roper V. Halli/iur in the Common Pleas (6), in 
which the Court held, that the usual power of 
sale in the releasees to uses in a marriage settle- 
ment, was not barred by a recovery suffered by 
the father, the tenant for life, and his eldest son 
the first tenant in tail. 

The conclusion, with reference to the general 
doctrine before us is, that the powers of selection, 
which are given to parents, and the powers of 
sale and exchange, which are given to releasees to 
uses in settlements, are Bot in the power of the 



(9) Note, that any tortious conveyance by A would destroy 
his power ; with his acts we have here no concern, and are 
preamomg that his conveyance, from the fomi of it, had not 
that effect; and directing our attention exclusively to the 
operation of the recovery by the tenant in tail. 



(a) See the reasoning, 1 San- 
der's Uses, 175. to 178. and 
Sugd. Powers, SB, 56- 3d ed. 

(b) 1 Sand. Uses, 178. to 192. 
8 Taunt. 869. ; but all powers, 
estates^ &c. antecedent to the 
estates tail were expressly cqh- 



firmed. Ibid, 870. And note, 
also, that the deed, mfllripg tiie 
tenant to the prcectpcy contain* 
ed the 100,000^. clause, and 
the estate was vested in him 
only for the joint lives of him 
and the tenant for life. 



DfiPEHllBNT ON ESTATES TAIL. 137 

tenant in tail ; as, in order for a recovery by him 
to bar, it is necessary that the use should operate 
either as a remainder, or as a conditional limit' 
ation, upon his estate ; instead of which the use 
originating in the execution of the power is, in 
legal contemplation, the efifect of the instrument 
by which the power was reserved; and conse- 
quently prior to, and in substitution of, the estate 
tail, and otiier uses of the settlement. 

But to return. 

It must be observed, that when husband and with"refer- 

euce to a 

wife are seised in tail by entireties, whether seisin in tail 
merely of the immediate freehold (as in a limit- t^^^ 
ation to tliem and the heirs of the body of the 
husband, remainder over), or of the executed estate 
tail (as in a limitation to them and the heirs of 
their two bodies) if the prcedpe be brought against 
the husband alone, the recovery will not bind the 
remainder, (a) But if husband and wife be seised 
by moieties, a prcedpe against the former alone will 
be good for a moiety (U) \ but as, in either case, 
he is seised of all the lands in right of his wife, 
he may alone make a third person tenant to the 
prcedpe. (10) (c) 

(10) There aresome other important distinctions on this point; 
buty however relevant to the view we are now taking of .the 
doctrine of remainders, a further consideration of it would lead 
us too far into an extensive topic which requires an exclusive 
dissertation. It is sufficient, therefore, to refer to those who 
have ably detailed its minuiia. Vide Cruise Recov. 213. 1 Prest. 
Conv. 51 . 8. Pigot, 88. &c. 

(a) 3 Co. 6. Moor, 210. 107. But there the husband 

Otoen V. Morgan, Otherwise was vouched ; but the principle 

if the remainder be in himself, is the same, 
and he comes in as vouchee. (c) Pigot, 72. Roll. Ab. tit. 

CuppletUkes caBCy S Rep. 5. Recov. A. pi. 4. 

(6) HaUett v. Sanders^ 2 Lev. ♦• 
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There are^ however, two exceptions to the pro* 

position, that a tenant in tail may by recovery 

duly suflfered bar every remainder or ulterior in- 

tersety and those are, 

^J^'° 1st Tenant in tail ex provisione vhi (a), into 

corery by the uature of whose estates this is not the place to 

tenant in ^ w 

taQdoesnot scrutimze. (6) 

^J^"^ 2d. Tenants in tail with the remainder or re^ 
version in the crown, in rei^>ect to which, how- 
ever, the law appears unsettled ; and although it 
is certain, that when such a limitation subsequent 
to an estate tail in a subject proceeds ^fivm the 
cro¥m as a reward for service (c), it is unbarrable 
by the recovery of tenant in tailed)} and it is 
conceived, according to the better opinion, pro- 
tects all estates ulterior to it (e) ; yet the books 
are contradictory in regard to the effect of a re* 
covery by a subject tenant in tail, when the re* 
mainder to the crown proceeds from a subbed (f)f 
and some highly respectable authorities of modem 
timesy basing themselves on the constructioii of 
34 & SA Hen» 8., and on the abhorrence of our 
laws a^inst perpetuities, favour the inference that 
such a remainder is not protected* (g) 



(a) 11 Hen. 7. c.fO.^ con- am such an entail may be cut 

ifmcd bj S2 Hcn.8. c 9&. off. 

(fi) Vide 1 Prest. Cmv, ^ {g) Mr. Maenanara and Mr. 

to 22. Ibid. 146 to 148. Sergeant Hill. Vide 5 Cruise 

(c) Perkins ▼. SeweU, 1 BI. Dig. 465. From the doubtful- 

S^. 654. 4 Burr. 222^. ness of the point, a title de- 

ii^ See the rules laid down pending on the recovery of such 

nst. 372 b. a tenant in tail is not market- 

(e)Noy's Maxims, 82. 2 Show, able. Vide Bloise v. Clan- 

119. Sed vide contra 2 RoH. morris, S Bligh, 62, D. R 1821. 

Abr. S9S. Sergeant*% case, where the reversion in fee 

1 Prest. Conv. 19. Neak v. vested in the Crown by for- 

Wildings 1 Wils. 27^ feiture on attainder. 
(/) ^oy's Maxuns 38. Noy 
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reoovenes. 



An equitabk recovery has the nmi^ power over ^"»^?!f 
equitable interests that a legal recovery has on 
legal estates, (a) The equitable tenant in tail 
must obtain the concurrence of the freeholder } 
but the Tecovery is equally efficienti whether the 
equitable freehold exists in the tenant to the jprtp^ 
dp^ separate from, or combined with, the legal 
freehold (6): or, in other words, wbethei' it is a 
mere equity, or at once a beneficial and legal 
estate. But though the Courts of Equity will 
recognise the equitable when thus blended with 
the legal estate, they will not regard the latter 
when stripped of the usufruct; for then there 
is nothing to found the jurisdiction of equity* 
Whereas, on the other hand, a legal recovery 
may be suffered by a beneficial tenant in tail on 
^ dry legal freehold ; for, as the Courts do not 
in general recognise trustiat^ the extractiou ivf the 
equitable from the legal estate is immaterial i and 
as a mere equitable interest is the peouUim of 
equity^ so a mere legal intei^st is the pe<mUum of 
lawt And, therefore, there is the exactest analogy 
between l^al and equitable recoveries,, except in 
refereuce to the seisin el" the tenant to the prwdpei^ 
which in the formef must e^ist either in itact or in 
law ; whereas in the latter it is never the effect of 
the conveyance to pass any thing more than a 

mere equitable interest (c) 

(a) NorA y. Chanrnemoon^ ofLd. Tburlaw ia Shaplandr. 

% Qha- C^ 63. 78.. I Vernu 13. Smithy 1 Bro, C. C. 78, ; but 

1 P. Wins. 91. which has b^en aitributed to 

(h) Vide 3 V^ Wois. 171. io^qourjwy in tb© reporter 

3 Ves. 136. Sugd. V^nd. 825 (c) Vide 1 Prest. qonv, 80 

to 330. sed vide contra a di4it%m t« ^ Ibid. 14& tQ 148. 



^40 



DESTRUCTION OF VESTED REMAINDERS 



Estates tail 
in copy- 
holds. 



Hence flow the following conclusions : 

1st. That an equitable recovery cannot be suf- 
fered on a dry legal freeliold in the tenant to the 
prcBcipe. (a) 

2d. That it cannot bar legal remainders, whe- 
ther beneficial or fiduciary (^); but as an equitable 
estate is not merged in the legal estate when both 
unite in the same person, unless they are co-exten- 
sive (c), an equitable recovery will bar an equi- 
table remainder in tail in the person who has the 
whole legal fee ; as in a devise to A in fee, upon 
trust for B in tail, remainder in tail to the devosee 
in trust (d) Though it has indeed been con- 
sidered, that in a conveyance to the use of A in 
fee, upon trust for B in tail, remainder to A in 
Jee upon condition, this remainder, though for 
many purposes extinguished in the legal estate, is 
so far a distinct equitable interest, as to be bar* 
rable like a similar remainder in tail by the re- 
covery of the equitable tenant in tail, (e) 

But in copyholds an estate tail with the remain- 
ders over, may be barred by forfeiture and re- 
grant (f) } but this custom, though it would of 
course have been good in any other manor, has 
been said to be peculiar to one manor, (g) The 



(a) See an opinion of Mr. 
Fearne's, Sugd.Vend.327. 6 ed. 
assuming this as clear. 

(5) Salvin v. Thornton, cited 
1 6i:own'8 Cases in Chan. 73. 
Amb. R. 54^5. 699. 

(c) 3 Ves. 339. 

\d)Brydge8 v. Bridges^ 1 3 Ves. 
jun. 125. 

(e) Robinson v. Cumming, 



Ca. T. Talbot, 167. 1 AUc. 
473. Note the annexation of 
the condition to the ultimate 
limitation. 

(/) Gilb. Ten. 177. 1 Sid. 
314. 2 Saund. 422. 2 Keb. 
127. 

(^) That of Wakefield. See 
2 Saund. 422 b. n. 1. 2 Ves. 
604. 
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more ; usual mode is by,,a species of commbn re- 
covfery in the Jorji's court, wliich is analogous 
to, and has the sairie effect with one in freehold 
hereditaments (^5) ; and it is now (contrary to 
former opinions (i),) considered to be a bar by com- 
mon right, (c) But, without a special custom, 
according to the better opinion (rf), a surrender 
may be used for the same purpose, either as a 
substitutionary or concurrent means (e); and as 
it is the cheapest and most natural mode, slight 
evidence will establish its efficiency, (jf ) And it is 
now settled, that an equitable entail of copy- 
holds isoply barrable by the same means as the 
legal estate, (g) 

2. With reference to the indirect and eventual 
bar of a vested remainder. 

A recovery only by tenant in tail has the effi- 
cacy of totally and immediately destroying a vested- 
remainder, unless when the remainder is limited 
to the tenant in tail himself, and immediately ex- 
pectant on his estate, for then a fine levied accord- 
ing to the statutes 4 H. 7* c.24., and 82 H» 8. c. 36. 
is. an equally effective bar with a recovery (A); 



(a) Church v. Wyatty Moor, seven instances of barring by 

637. recovery ; seven by surrender. 

(i)Gilb. Ten. 175. T. Raym. if) Vide Doe v. Dauncey^ 

162. in Clun's case. 7 Taunt. 674. Roe v. Jefferyi 

(c) Oldcot v. L&oely Moor, 2 M. & Sel. 92. 

753. (^) See Ld. Hardwicke's 

(rf) Carr v. Singevy 2 Ves. ooinion in Pullen v. Ld. Mid- 

603. Willed C. J. . contra^ dletony 9 Mod. .484«., properly 

qucere. considered, not inconsistent 

# (e) Ever all w> SmaUey^ 1 Wils. with bis observations in Rad^ 

26. 2 Stra. 1197. Doe v. ford v. f^ow, 3 Atk. 815. - 

Trubyy S 61. Rep* 94<4«. Doe {h) Symonds v. Cudmore, 

V. Ossenbroke,2Bingh.70. In 1 Salk. 338. 1 Show. 370. 

the last case there were forty- 4 Mod. 1. 
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though from its letting in the charges Mt the i^ 
mainder^ it is generally deemed in practice a less 
FSne, feoff, eligible assurance, (a) But in other cases a fine, 
in.*^' ftoffinent, or warranty, works only a diikK>ntititt. 
ancCi which is not a bar unless the laches of the re- 
mainder-man permit) in the first case, five (&) in 
the other case, twenty years (c), to elapse^ without 
bringing a formedon after the accruer of his right : 
and conveyances which derive their effect from 
the statute of uses do not even take away the 
entry of the person in remainder, and he may, 
therefore, bring ejectment within twenty years 
after the determination of the estate tail, (d) But 
this proposition is restricted to bargains and sales, 
and covenants to stand seised, and is inapplicable 
to those conveyances which are primarily at com^ 
mon law, and to which uses are superadded j such 
as a fine, feoffinent, or recovery to uses. Froni 
tlies^ however, we must again except grants (^)^ 
and ihoffe assurances which act upon a pre-eidst- 
ing estate^ as a release by enlargement and a con- 
firmation; fi)r theses bdng unaccompanied bf 
livery, do not take away the entrf of tlie remaiif- 
der-man. (J*) But the addition of a warranty to 
any assurance of the fee, by a legal tenant in tail 
in {Possessions produces a discontinuance, (g) 
^Jj^**" He must, however, have the estate tail actually 
iipto- in possession (^k) \ for so strong is the rule on this 



Sliced. 



(a) 1 ftert. Cow. 15. (g) Litt 60l. 

{p) 4 H- 7. 0.24. (A) 1 Ctf. 76. 1 Salk. 21*. 

tci il Jbc. 1. C. 16. Fromnot observing thi8,Black-« 

((Q Machel r. Ctarkey 2 Ld. stone's definition ot a dlscon- 

Rarm. 778. tinuance (3 Com. t71«) & inac- 

U) 1 Inst. i2i a. S27 b. curate. 
. m See Ld. Holt's judgment 
in machel v. Clarke. 
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pmnty that if A be tenant for life with intervening 
vesi3ed estates, remainder to himself in tail, he 
cannot work a discontinuance, (a) And it is fur- 
ther observable, that the fine sur conusance de 
droit come ceo, by tenant in tail in possession, does 
not always discontinue ; for if it be preceded by 
a bargain and sale, or lease and release, to the 
conusee, the legal estate being already divested 
from the conusor, the operation of the fine is con- 
firaiatory only (b) : but if the antecedent innocent 
assurance contain a covenant to levy a fine, and 
the fine be levied accordingly, the whole is con* 
solidated, and a discontinuance is effected, (c) 

And where a tenant in tail is competent to dis- 
continue, a release in fee, in whidi the grantor 
covenants for himself and his heirs with the grantee 
and his heirs, to warrant the premises against the 
grantor and his heirs (but without expressly ex- 
tending the warranty to the heirs of the grantee) 
discontinues the estate tail, (d) 

But a hudband seised ^t^e uxoris^ cannot dis* 
CMttinue. {e) 

In respect to quasi estates tail. 

As when a tenant of a freehold not of inherit- ^^> ^ 
ance limits to A in tail, remainder to B in fee ; it 
is now agreed that the quasi tenant in tail, or 
tenant for life in possession joining with the re- 
mainder man in quasi tail (/), may by an ordinary 



{a) the V. Jones f 1 Bar. & (d)^Doe v. Prestxxndge,^ M» 

Cresw. 238. & Sel. 178. 

(b) Seymour'^ case, 10 Co. (e) S2 H. 8. c.28. 6. 6 

95. {fl Osbrejf y. Bury, I Ball Sc 

(c) Doe V. WhUeheadf 2 Burr. BeaCty, 5S. 
704. 
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conveyance (a), as fine, lease and release (b\ bar- 
gain, and sale, grant, surrender (c), or in equitjr 
by articles (fl?), absolutely defeat the remainder; 
but it is the better opinion, that a quasi tenant in 
tail cannot effect this by his will, (e) And this 
distinction appears reasonable ; for though, as he 
cannot suffer a recovery, it is fitting that his con- 
veyance should have the same effect with the re- 
covery of a proper tenant in tail ; yet in a will, 
we must remember, the right of the remainder man 
was created antecedently to that of the devisee, 
and consequently must prevail over it; for ad- 
mitting the equality of their claims in abstract 
justice, that of the remainder man must prevail, 
because qui prior est tempore potior est jure. 
In respect to a tenant for life or yearSy ^ 

Tortious A tenant for life or years cannot destroy a 
^"te^nt* vested remainder, unless through the extreme 
negligence of the person entitled to it ' For if 
he makes a tortious conveyance, it displaces the 
remainder, but does not even produce a discontinu- 
ance (y*), and merely works a disseisin, and con- 
sequent forfeiture of the particular estate. Hence, 
therefore, the person in remainder or reversion, 
whose estate is displaced by the tortious convey- 
ance, has two periods of twenty years within which 



for life. 



(a) Wasteneys v. Chappie, 
1 Bro. Par. Ca. 457. 

(i) Nortony.FreckeTfl Atk. 
524. 

(c) Baker v. Bayley, 2 Vem. 
255. Blake ▼. Blake, 3 Coxe's 
P. Wins. 10. n. 1. 

(cO 1 Bro. Par. Ca. 457. and 
1 Atk. 524. 



(e) In Doe v. Lnxton, Ld. 
Kenyon rather inclined to the 
affirmative, but the point was 
decided in the negative inZ>«^ 
lon'v. DtUofiy 1 Bsdl & Beatty, 
77. See also 1 Schoales & Lef. 
295. ' 

(f) Vide infra, 145. 
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he may bring ejectment, the one commencing from 
the time at which the forfeiture is committed, the 
other from the death of the particular tenant («) ; 
unless that conveyance be a fine, which, when 
duly levied by a tenant of the freehold in pos- 
session, gives to the remainder-man only two 
several periods of five years, commencing at the 
same times for the assertion of his right (6) 

It is observable, that Lord Coke pointedly dis- 
tinguishes between an alienation working a dis- 
continuance of an estate, which takes aWay ah 
entry, and an alienation devesting or displacing of 
estates. As if (says he) there be tenant for life, 
remainder to A in tail, the remainder to B in fee, 
if tenant for life doth alien in fee, this doth 
devest and displace the remainders, but worketh 
no discontinuance, (c) But a modem writer ob- 
serves, that some assurances by a tenant for life 
discontinue (d), and afterwards instances a fine (e). 
But Lord Coke, the principal authority on which 
he relies, does not appear to warrant this position ; 
for when his lordship speaks of a feoffment, fine, 
or recovery, by tenant for life, he always calls it a 
devesting^ in contradistinction to a discontinuance* 
With this doctrine the established practice of the 
Courts agrees; and were it to be subverted, the 
person in remainder would be driven from the 
right of entry, which he now has, to a fbrmedon. 

■ - I ■ I ■ ■ I I ^ I !■■■ ii^i^^J^JM- - ■ P I .111 I I ■ I I 

(a) Per Ld. Hardwicke, visee must, enter within the 
1 Yes. 278. same time in which the devisor, 

(b) Laund \. TuckeVi Cro. if living, or his heir, must have 
Eliz. 254. 3 Rep. 78 b. If entered. Goodright d. Burtoriy 
the remainder-man can (but it v. Forrestery 1 'ftunt. 578. .' 
seems he cannot) devise after (c) 1 Inst. S27 b. 

the fine of the tenant for life \d) 2 Prest. Abstr. 319. 
has devested his estate, the de- \e) Ibid. 321. 
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Ftfofiinent 
bj tenant 
for yean. 



When, however, a tenant for life joins in a con- 
veyance with the person taking the inheritance in 
remainder, it has not a tortious operation; and, 
according to a modern decision (a), if A be tenant 
for life, remainder over in tail, remainder to faim« 
self in tail, he may sufier a common recovery 
without forfeiting his life estate. A case which, 
though deviating from the strictness of fermer 
decisions (&), and doubted by modem writers (c), 
appears founded on principles as consistent as they 
are liberal : for, in support of the recovery, it is 
perfectly ccmsonant to the true spirit of construe* 
tion, to refer the voucher to the estate tail ex- 
dusively; because the manifest intuit of the 
recoveree, in this and similar cases, is to destroy 
merely the limitations and estates uiterior to his 

estate tail« 

But with regard to a tenant for years, we must 
observe, that a feoffinent only has the efiect of 
disturbing the remainders expectant on his estate ; 
for a feoffinent is the only conve^rance which 
creates a disseisin (</), and originates a tortious^ 
freehold ; and, therefore, if he levy a tine, without 
grounding it on a feoffinent (e), it is open to the 



(a) Smith v. Clifford, 1 T. R. 

(b) Pdhanis case, 1 Rep. 
14* b. 15. 

(c) 1 Prest. Abstr, S54s 428. 
Whence it is still usual for a 
tenant for life, who assists a 
tenant in tail in suffering a re- 
coTery, to avoid a forfeiture by 
the clause which conveyancers 
call the 100,000/. clause, or by 



leaving him a reversion or in- 
terposed estate, as to whicb 
Vide post, Sect.iy. 

(fQ Even this at the present 
day is doubtful. It was denied 
in Doe v. Horde^ 2 Cowp. 703. 

(e)27H.8.20. Then, said 
Fitzherbert, the fine would un^ 
douhtedly be good* See alsa 
Bro. Dis. 64. 1 Burr. 92. 



f !1 

')•'■ 
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plea of j»flr/e5^«i>, &c. ; and being 5thereib*e a rftil- 
lity, an/ actual entry is not requisite to 'iVold it. (a) 

But a cestuique trust of a teitn c^nbt ^destroy 
it, without the junction or assent'df his trustees,' in 
whom die legal estate of it is Vfefeied. (*) •' • 

With respect to iitcorp6reAl'}teredttameHtSi S^c. incorporeal 

From the devesting of ' a ve^6d' rettlairlder (iri j^ntL " 
the sense in which we are now usiflg that tierm) 
being a result i of livery of seisin; or of whtit -is ■/;'. 
tantamount thereto, it follows that whto the'nature 
oB tibe .interest does not admit of actual sehin'it 
canntit be d)6vesied. ' ' 

H^ice, . thipgs ' wlricb Ueki graiit^ ^s^nd do not 
pass by livei*y, cannot ^Be discontinued or devested 
b^ jsmy conveyance whatever j aSs^ If a tenant 'fbr 
li^e.^ years of an adyowsori, mnt, 'comrnon^ ^c; 
grants in fee, ^his graaot only passes hi& estate ^ 
life(c), and unless it be by matter of record (rf), is 
no forfeiture. A remainder, limited on an estate 
tail la incorporeal hereditaments, is indeed barrable 
by recovery, -but this forms no eixception to the 
general proposition ; for a recovery works a rfw- 
eantmumieef only when it wrongfully devests or 
displaces the remainder or reversion without eilTect- 
ing a bar. 

Hence, therefore, no tenant for life or years can 
in incorporeal hereditaments, or in (which are 
analogous thereto) equitable estates fe), devest or 
in any way affect the remainder. 



(o) Doe V. Perkins, 3 M- & {d) Ibid. 1 Roll. Abr. 852. 

Selw. 27 !• But a fine sur concessit is no 

(b) Doe dem. Maddock v. forfeiture, 9 Mod. 109. 
Lynes, 3 Bar. & Cresw. 388. (e) 2 P. Wms. 14. 3 Atk. 

(c) 1 Inst. 251 b. 729. 

l2 
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Copyholds. . Copyhdd estates are governed by the same 
rules (a), for as ia equitable interests the legal 
estate is in the trustee, so in copyholds the free- 
hold is in the lord. 

We cannot conclude without remarking, that 
modern judges have weakened the eflScacy of a 
feofiment by tenant for years. Consistent and un- 
contradicted authority does not indeed go the full 
Feoffinent length of establishing that such a feofiment is of 
duSt.""' itself evidence of fraud (b) ; for the difference on 
which it is grounded between ancient and modem 
feoffinents, in respect of their concomitant so- 
lemnitieSy has been ably disproved (c) : but any 
attendant circumstance, evincing fraud, is eagerly 
caught at to vitiate the conveyance ; though even 
when vainly intended to operate on an equity it 
may, it seems, incur a forfeiture (d). 

The description which has thus been given of 
the manner in which vested remainders are afiected 
by the alienation of the particular tenant, has, it is 
hoped, no material omission : it is, however, con- 
fessedly but an outline: any thing more would 
have led us into doctrines which are less allied to 
the learning of remainders, than to other branches 
of real property. 



(a) Pa'wsey v. Lo^daUy 2 Roll. Moody, ibid, and 2 Prest.Conv. 
Abr. 794. pi. 6. Style, 249. Pref. 32. 

273. (c) But Cq. Litt. SSO. b (1). 

(b) 1 Sand. Uses, 40. Sed (d) 3 Bar. & Cresw. 405^ 
vid, contr. Doe dem. Dormer v. sed quare. 
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CONTINGENT REMAINDERS. 



Section I. 
A Contingent Remainder defined^ and Us Criterion examined. 

As the doctrine of contingent, or, as they are 
sometimes called, executory (a), remainders has 
been exhausted by a writer, who has deservedly 
established an exalted reputation, and obtained a 
paramount claim to the attention of the student, 
I shall be as concise as possible in unfolding the 
principles whence those rules are deduced, which 
form its striking qualities, and constitute its beau* 
tifiil, but complicated framewprk. 

I shall, however, fully dilate on those topics 
which he has omitted; on those in which the 
opinions he has advanced have given scope for 
inquiry or criticism ; and on those in which abstract 
reasoning may be connected with, and brought to 
illustrate conveyancing practice. 

A contingent remainder may be defined to be a 
remainder which is limited to a person who is not 
ascertainable at the time of the limitation, or which 
is referred for its vesting or taking effect in interest, 
to an event which may not happen till after the 
determination of the particular estate. 



^■> 11 1 — *i»^»— i—— ^■«ii»^», 



(a) 2 BL Com. 169. 
L 3 
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Now with respect to the criterion of a contin- 
gent remainder, if we admit this definition to be 
sound, there can be little difficulty in rendering 
it the medium of distinguishing its subject matter. 
MrFearne's But that which Mr. Feaine (a) has proposed, falls 
acontiiu^t short of Universality in its applicaiaon to contin- 
gent, as I have endeavoured to show, that it does 
in its application to vested remainders. For how 
does his proposition, that " the present capacity 
of taking effect in possession, if the posses- 
sion were to become vacant, umversaUy distin- 
guishes a vested remainder from one that is con- 
tingent,'' hold . in the ease of a limitation to two 
for life, remainder to the* survivor of them? (A) 
What can be more complete than the present 
capacity of .the remainder for taking effect in pos- 
session, when the particular estate determines by 
the death of the first of them ? yet what more 
certain than the contingency of the remainder ? 

Again, when a contingent limitation in fee in- 
tervenes between the first estate, and a concurrent 
remainder to ia person in esse, it has the same pre- 
sent capacity for taking effect, as when the inter- 
vening contingent limitation is for life or in tail, 
and yet it is uniformly contingent (c) 

The erroneousness of the test originally adopt- 
ed (cQ, but subsequently abandoned, or rather 
qualified (e), by Mr. Fearne, tfuit a remainder is 
coruingmt as often as the determination of the pre- 
ceding estate itself depends on an event which may 



(a) Cont. Rem. 216. (rf) F. C. Rem. 3d edit. p. 4. 

(i) Cro. Car. 102. (e) Vide 4th edit. 3, 4,/ ^ 

(c)Loddingtony.Kimeyl^8\k. 
204. Ld. Raymond, 203. 
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never happen^ is more plainly erroneous j for the 
consequences of that principle would be, that 
no remainder could be vested when it depends on 
a particular estate which has a contingent event 
for its determination. Whereas, that is imma- 
terial, unless it is made the ground of vesting the 
remainder, {a) 

The contingency of a remainder after a prior Banain- 
contingent limitation of the fee is, however, de- ^^* 
ducible from the above definition of a contingent »^««?* w- 
jremainder. For if lands be granted to A for life, the fee. 
remsiinder to his issue in fee, and in default of 
such issue then to B, the birth of the issue within 
the given space is manifestly that uncertain event 
which may or may not happen during the parti- 
cular estate, and by which the remainder is kept 
in contingency. 

It is imagined, however, that if* cases of this 
and a similar nature were res nofva, the Courts, in 
their preset temper and inclination to construe 
interests as vested {b\ would regard the remainder 
to fi as vested, with a liability to be devested by the 
birth of the issue of A. This, indeed, they have 
done in the analogous case of a limitation pre- 
ceded by a power of appointment (c) : and in this 
view there is no reason why the contingent li- 
mitation to the issue, merely because it is a 
fee-simple, should necessarily render the ulterior 
interest contingent. But, however this might 
have been, it is settled, that a substituted fee by 
way of remainder can never be vested. 



!a) This point is adverted to (6)^ Vide supra, 99, 100. 
I commented on, 1 Prest. \c) Vide supra, 100, 101. 
Estates, 68, 69, 70. 

L 4 
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Bcman. But the interposition of other contingent limit- 
contiDgent ations docs not necessarily suspend the ulterior 
{^f^" interest : in every case the intention will prevail, 
^^^ and the subsequent limitation will be vested or 
contingent, according to the circumstance of its 
being intended to take effect on the failure, and 
consequently to be independent of the antecedent 
estate, or to arise only in case of the prior limitation 
vesting. Therefore, the problematical point yrill 
be, whether the event is common to all the limitp 
ations, or restricted to the immediate limitation ; 
which, it is manifest, must depend on the parti- 
cular frame of the instrument. Hence, in one 
branch of this class of cases, viz. where the ante- 
cedent interest is contingent only on account of 
the person not being in esse^ as if lands be granted 
to A for life, remainder to his first son for life or 
in tail, remainder to B in fee, where the con- 
tingency of the intermediate remainder to the son 
arises merely from its peculiar nature, and con- 
sequently cannot affect the remainder to B, the 
ulterior remainder is always vested. And in the 
other branch of this class of cases, viz. where the 
intermediate remainder is contingent merely on 
account of the event, if there be a conveyance 
to A for life, and if B survive C, remainder to B 
for life, remainder to D in fee, the remainder to 
D is also vested (^d) ; for the circumstance of B*s 
surviving C cannot be presumed to have been 
intended as an essential preliminary to the vesting 
of the subsequent interest ; and its being limited 



(a) Napper ▼. Sanders, Hutt. Doug.GS. LethieuUiery.Trqcy^ 
1 1 8 , and see Bradfordv. Foley, 3 Atk. 774. Amb. Rep. 204. 
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after the death of B is considered as merdy ex- 
pressive of the order in which it is to stand. Bu^t 
if lands be granted to trustees to the use of A for 
life, with a declaration that if B shall survive C, 
then the trustees shall be seised to the uses therein- 
after declared, viz. to the use of B for life, re- 
mainder to the use of D in fee ; the remainder to 
D is contingent (a), because the event upon which 
B*s remainder depends, is expressly declared to 
be the ground of giving a new direction to the 
seisin, by which it is made to serve not merely 
the immediate use to B, but likewis^e the sub- 
sequent use to D. which is, therefore, upon the 
same footing. Other instances might be given, 
but the present suffice to illustrate the principle of 
this class of cases in all its bearings; and we may, 
therefore, conclude with observing, that although 
the intention, when clearly expressed, must pre- 
vail, yet in pursuance of a sound policy (i), the 
Courts will lean in favour of vesting the subse- 
quent remainder. 

So far as limitations by way of remainder ulte- 
rior to contingent remainders may vest, they differ 
fiindamentally from future uses and executory de- 
vises ; with respect to which, it is a rule, that all 
limitations subsequent to an executory interest are 
likewise executory, with a capacity, however, of 
becoming remainders (as it may be) either vested 
or contingent, whenever the first limitation vests 
in possession, (c) Thus if, by devise or way of 

(a) Doe d. fVatson v. Ship- (c) Cas. Temp. Talb. 238, 
pardy Doug. Rep. 75., and vide Stephens v. Stephens* Ibid* 
TOarne C. Rem. 8. edit. 236 & Hopkins v. Hopkins. Dough 
237. 487., Doe v. Fonnereau. 

(b) Vide supra, 99, 100. 



I54f uafAinHss covnsGEsnr 

i0e» kods are limited to A after a fiitnre day for 
fifiSp Teaainder to fats fint son ; if A five ontii the 
dajr^ ffae iabarat of ffae son wiD be transmuted 
fiom a fiitme use or execotofy derise to a le- 
maiiider*(a) 
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It is concaved that oontiiigeDt remainders are 
fHimarily capable of a tw<^:dd divisioo into 

1. Such as are oontii^ent on aooount of the 
event. 

2. Sudi as are contingent on aooount of the 
person, (ft) 

We shall address oorsdves^ therefore^ 

L To such renuunders as arc amisngent an ac- 

count of the event. 

Mr. Feame, after a definition which applies only 

to iHs species of contingent remainders, distqir 

guidies conting^it remainders into four sorts: 

\. Where the remainder depends oitirely on a 

contingent determination of the preceding estate 

2. When the contingency on which the 



(a) See 2 IVest. Abstr. 172, R^ S8&, lajs it down, tlut 

173. there are bat these two sortsof 

(A) Wnies C. J^ in delivering contingent remainden. See 

the opinion of the judges, in also 2 YSL Coou 169. 3 R^ 

thehotueof Lords, m the case 20. 
of PaMunt v. Smith, WilleTs 
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remainder is to take effect, is independent of the 
determination of the preceding estate. d» Whepoi 
the condition upon which the remainder is limited 
is certain in event ; but t^e determinati<m of the 
particular estate may happen before it 4. Whene 
the person to whom the remainder is limited is not 
yet ascertained, or not yet in being, (a) 

But to me this species of contingent remainders 
appears to admit of no legitimate subdivision, and, 
at the close of this section, I shall presume to 
comment on Mr. Fearne's classification. 

In treating of them I shall consider, 

1. Those cases in which the event is gbod. 

2. Those in which it is bad. 

!• The most simple exemplification of remain* 
ders contingent on account of the evetit they de** 
pend on is, perhaps, in the instance of a con* 
veyance to A for life, and if B return from Rome, 
remainder to C in fee j in this case the event (viz. 
B's return from Rome) is dubious, it may or may 
not happen ; and the remainder depending on it is, 
therefore, contingent. 

But the express mention of an event which is 
abstractedly uncertain, has not always that effect ; 
for if ^he. law ipiplies. as much» then it is inopera* 
tive on the maxim e^i^essio eorum qtue tadte histmi 
nihil pperatur. Thus a remainder to B for life if ^^*^ 
he sifrvive A, the particular tenant for life, says withstand. 
nothitig more than the law otherwise implies ; be* ^pre^ 
cause unless A die in the life time of B he cannot "f °*^'l ^^ 

an event. 

take in the order of limitation ; and, therefore, 
B's remainder is vested, (i) 



(a) F. C. R. 5. (b) 1 Prest. Abstr. 106, 109. 
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Hence B*s remainder would be contingent, if 
it conferred any greater or less interest than an 
estate for his own life, (a) 

This distinction has been mentioned, as having 
occasioned some difficulty in limitations involving 
the rule in Shelley's case ; as if, in the above 
case, the freehold remainder to B for his own 
life be followed by a limitation to the heirs of his 
body, it is said (6), that the freehold of B has 
been contended to be vested, on the ground of its 
connecting itself and drawing to itself the benefit 
of the limitation to the heirs. But though the meta- 
phorical language in which this legal process is de- 
scribed, is easily apprehended by the imagination, 
the argument is not very intelligible. For what 
possible difference can the frame of the grant 
make ? The interest of B is not for a moment 
restricted to the period of his life. It imme- 
diately unites with the subsequent gifit to the heirs, 
and the instantaneous result of the union is an 
estate tail in B. Surely, therefore, this ejffect is all 
which it can seriously be supposed the Courts 
would regard; for the notion which has been 
stated, presupposes the possibility of balancing 
the several limitations of the freehold and inherit- 
ance, and of ascertaining whether the former 
draios up to itself or is pulled down to the latter^ 
through the medium of some new principle elicit- 
ing their relative weight and quality. 

So the words which are frequently used in wills 
to introduce a remainder expectant upon an estate 
tail (if tenant in tail shall die, or shall happen to 

^ I ■ — - ■ -■ — _ -— - __ __ I 1 . 1 ■-■■fc 

» 

{a) 1 Prest. Abstr. 108, 109. (h) Ibid. 
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die witihiout issue) sound contingently ; but they 
aFe» in fact, only equivalent to the regular and 
formal expressions (in default of such issue) which 
do but describe the natural expiration of the 
estate tail ; and consequently the remainder is 
vested. 
• Referable to this principle is that important 
class of cases, in which the law upholds an ex- 
pectant limitation as a vested remainder, by per- 
itiitting a possibility to be superseded or over- 
balanced by a rational probability. If the parti- 
cular estate be a tearra of years determinable on 
lives, (which, aa we shall hereafter see, cannot 
support a contingent remainder) and the remain- 
derj, instead of being limited in the r^ular way, 
upon the determination of the particular estate, 
is limited to take effect upon the death of the 
cestvique vie, it is implied, that the event will 
happen during the term, and that consequently 
the remainder is not thereby rendered contingent 
and void, when the term is such as the cestuique 
vie cannot be reasonably supposed to survive. 

Thus, in a limitation to A for ninety-nine (a) 
or eighty (i) years (or, it should seem, any other 
number of years exceeding the probable period of 
the life with which the term is to cease) if B shall 
so long live, with remainder over after the death 
of B to B, person in esse ; the possibility that the 
life in being may endure for ninety-nine or eighty 
years to come, is so small as not to constitute a 
contingency. For as, in legal construction, the 



(a) Pollexf. 67. (b) Napper v. Sanders, Hutt. 

118. 
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life cannot exceed the term, the rematfider is vir- 
tually limited to commence on its determination, 
and is, therefore, vested. 

But if the term of years is so short as to leave 
a common possibility, that the life on which it is 
determinable may exceed it, the remainder vriO. 
be deemed contingent : therefore, if an estate is 
limited to A for twenty-cne (a), or even sixty 
years (6), if he shall so long live, and after h^ 
death to B in fee, this is a contingent, and, oBteris 
paribus, a void remainder ; because it is not im« 
probable that the life may exceed the term. 

It has been observed, that ev^ case of this 
land must depend on the age of the person whose 
Ufe is named ; that seventy 3rears may be taken as 
the general standard ; but that health, disease, or 
constitution cannot be a guide for legal presump- 
tion, (c) But these positions, though abstractedly 
reasonable, seem unsupported by authority, nay, 
contrary to it ; for in one case the opposite doc* 
trine appears to have prevailed, where the term 
was only seventy years, (d) And in another 
case(e), which will be mentioned in the next 
section, the Court did not rely even pn a term of 
ninety-nine years^ but supported the remainder 
on another ground. But, notwithstanding these 
cases, it is apprehended that the propositions, 
above stated, are founded <m the authorities which 
would govern the doctrine at this day. 



(a) 3 Rep. 20 a. (d) Penhay v. HurreU, 

(b) Beverley v. Beverley^ Sect. III. infra. 

Vfcrn. 181. (e) Evans v. Weston, 

(c) 1 Prest. Estates, 82. Sect. III. inira. 
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The evettt$ jxpon wbkh^ a contingeiit remainder Division of 
may depend, appear to me . divisible into two ^«"*^ 
branches, 

1« Those which give birth iko the remainder, but 
in nowise affect the particular estate. ^ 

2. Thosewhidigi^nebirthto the remainder, and , . 

simultaneoulsly determine the particular estate. 

The case of a lease to A for life, remainder to 
B for life, and if B die before A, remainder to C 
for life, illustrates tfase first sort of events ; because 
the death of B before A, which inust precede and 
give effect to C's remainder, does 'not in the least 
afiect the particular estata (a) 

The case of a feoffment to the use of B till C 
retfiim from Rome, and ^fter such return of C, 
then to remain over in fee, illustrate the second 
1^^d of events ; because the return of C does at 
once . detenxiine the particular estate, and give 
e^ect jto the reipainder. 

Mr. Fearne's third sort of contingent remainders 
grounds itself on another sort of events, viz. those 
which are certain, but the determihation of the 
particular estate may happen first; as in the in- 
stance of a lease to J. S. for life, and after the 
death of J. D., the lands to remain to another in 
fee, in which it is certain that the event, viz. the 
death of J. D., must happen, though it may not be 
till after the determination of the particular estate. 
But is it not plain that, with reference to the 
remainder, the relation of the event to the parti- 
cular estate is of its very essence ? Then it must 
be admitted, that it is perfectly immaterial, whe- 

(a) 3 Rep. 20 a. 10 Rep. 85. Co. Litt. S78. 
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tkw the . event be ahstractedbf tertmni if it be 
relativehfi imcertain ; and consequently it is nuga- 
tory in an essay on remainders to distinguish those 
events which are relativeb/ uncertain^ from those 
which are abstractedly certain. 
^l^u 2* '^s ta those cases in which the eaent is bad. 

which are 

Illegal. An event grounding a contingent remainder 

ipay be void in five ways. 

1. By being too remote. 

S. By being contrary to the nature of a re- 
mainder. 

3. By being contrary to itself. 

4. By being contrary to the nature of the estate 
they are annexed to. 

5. By being contrary to the pdicy of the law. 
As to thejirst. 

ErentaToid It is a maxim that, vana est patentia qtuB nun- 
guam venit in actum : hence the law shuts its eyes 
against a poteniia remotissima (a) ; and a remain- 
der to take etkct thereupon is therefore a nullity. 
Thus, a remainder to a bastard unborn is void, 
because the" law will not presume the probability 
of such a generation. (^) (11) -4 



(1 1) Mr. Feame, in treating of the nature of the coDtingencj 
upon which a remainder may be limited, divides his subject 
into three branches ; 1st, The contingent event's being an illegal 
act ; 2dy The remote possibility of the contingent event ; 
Sdy The condition*8 enuring to defeat the particular estate, and 
refers the limitation to a bastard not in esse to the ^inst objec- 
tion (C. Bem. 248 — 9.) but it is, I conceive^ properly referrible 
to the second. For the reason why the law will never. adjudge 
a grant good by reason of a possibility or expectation of a 

(fl) 2Co. Rep. 51 b. 10 Co. (b) Blodxvell v. Edwards^ 
31 b. Hob. 33. Cro. Eliz, 509. 
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So a remainder jto a corporation not in esse is 
void on account of the improbability of its erection 
during the particulai* estate, (a) But a remainder 
to the mayor and commonalty of D, is not void 
for remoteness, on account of tiie mfyoralty being 
vacant when the remainder is limited (b). 

On the same principle the law rejects a double 
contingency. Thus, a remainder to a person not 
in esse, of a particular name, is void ; for this is a 
possibility mounted on a possibility ; because that 
one unborn shall come in esse is one possibility, 
and that he shall have a particular name is an- ^ 

other, (c) 

It is observable, however, <hat the learned ^^^^^^^^ 

% ' remote pos- 

editor of a valuable work (12) combats the pro- abiiwesex- 
position, laid down by his original author, that if *""" 
the remainder be contingent, it mtdst be limited to 



thing which is against law, being avowedly (see 2 Co. Rep. 51 b. 
Plow* 32.) the remoteness of the possibility, it follows that 
the remote possibility, in legal contemplation of^a man s having 
illegitimate sons, is the immediate, and indeed, the efficient, 
ll^ause of the voidness of a remainder to a bastard unborn. 
Indeed, werq it otherwise, there would be equal reason for ex- 
cluding a bastard in esse from being a grantee. 

(12) Vide Watk. Elem. of Convey, by Preston, 101. Mr. 
Watkins, however, it must be admitted, founds his proposition 
erroneously upon the case of Proctor v. Bishop of Bath and 
Wells, et al. ; for that was the case of an executory devise, 
void merely because the event was not embraced by the period 
allowed for suspending alienation. 2 Hen. Bl. 358. The event 
was, consequently, void, not from violating this technical doc- 
trine of the common law, but from violating a rule of later 

times, which has no application to remainders. 

« 

(a) 2 Co. Rep. 51 a. (c) 1 Co. Bep. 156. 2 Co. 

(b) 1 Inst. 264 a. Rep. 51 . . , 

M 
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some one that may, by common possibility, or 
potentia propinqtuij be in esse, at o^ before the 
determination of the particular estate.; and con- 
cludes with affirming, that the examples do not 
warrant any bther conclusion than ihat the re« 
mainder shall be limited;- to a person who has or 
nutt/ home the capacity qf taking ; and that, in all 
the instances of the potentia remota^ the remaihder 
failed, because it was limited to a person or cori 
poration as in being, while in fact there was not 
any such person or corporation {a) ; and that, from 
the reasoning in Qiumley's case, it is evident^ 
that a remainder to such son of J. S. as shall be 
called George, dr shall pe incorporated by the 

name of — ^^ , will be good, if such son be 

bom and named, or if such corporation be incor- 
porated before the determination of the particular 
estate. 

But* (it is with great deference submitted) the 
established diversify is between a remainder limit- 
ed to one by name in particular, and such remain- 
der limited by description or circumlocution, or 
between a general and a special name. (6) It isi^ 
true, that under a present limitation to a person 
unborn of a particular name, his inability to take 
a vested remainder immediately, according to the 
apparent intention, is one avowed reason why the 
remainder is void (c) ; but that (it is conceived) is 
not because; it would not have been void on ac- 
coupt of its involving the double contingency, but 



(a) See also 1 Prest. Abs. 104. Dyer, 337. 2 Leon. 21 8. 
128, 129. • Roll. Rep. 254?. 

(b) 1 Co. 156. 2 Co. 51. (c) Vide Bac. Abr. Rem. (C). 
Co. Litt. 3. Hob. 33. Moore, 
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because the remoteness of the possibility in those 
limitations which are void on account of their 
uniting a present regard to the object with a spe- 
cific designation of it, is only a secondary cause 
to the other, which is drawn from the incongruity ' 

of the instrument itselfii A reference to a future 
period cannot surely generalize a name^ whicfr; 
would otherwise be special, and put a remainder 
\o such son of J. S. as shall be called George^ on 
the same footing with a remainder primoh geniM 
JiUoj or proximo hoeredi ^masculo- of A, &c« The? 
former limitation is an express recognition of two 
distinct and successive possibilities, and if good, 
our greatest text jvriters(a) have erred In illus- 
trating fundajdental prraciples* Anft how can it 
be said, that the reasoning in Ghumley^a^ caise (b) ^ 
leads to^ a diflferent conclusions, when the. Coi*rt> 
in the most unequivocal manner, attribute the 
voidness of the reminder in that cascj to the te- 
moteness qftha posstbiUty, which it is absurd to •« 
suppose diminished by the mode of alluding to it. 
And they further state the cleai^^ definite pro-. 
**position, that " a remainder limited in particular,* 
Ijy name of baptism and surname, is not good, if 
the person be not in es^e.** Besides the Bnalogy 
which they pointed out between this case, and 
that of a limitation to the right heirs of J. S., (a 
person not in existence) and which is for the same 
reason void (c), would of itself be decisive of the 
question. I have been thus particular on the 
point,' becauae it may be important in modern 



(a) Fearne C^R. 252. 2 BI. (b) 2. Co. 52. 
Com. 170. Co. Litt. 3'''8. (c) Hobt. 33. 

M 2 
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practice, and because the opinions of the gentle- 
man who has endeavoured to graft a new dis- 
tinction upon the doctrine, are deserving o£ great 
consideration. 
Doctrine of But wc must here distinguish between limit- 
sibiUtiefl, ations which enure as remainders, and those which 
S^f^^i^ iSnure as future uses, executory devises, or exe- 
^^^'"^" cutory trusts } for in the latter the Courts appear 
to disregard the circumstance of a double con- 
tingency, and tolerate the limitation, if it does not 
suspend alienation beyond the time allowed for 
fettering property. For the events must be such 
as must happen within that period (a), and the 
ratioibl object of the Courts pow being only to 
prevent the Shackling of property, ^hich deprives 
it of its chief utility to an opulent and commercial 
people (13), they were naturally led to overlook 

(13) Lord Nottingham, who presided in equity, at a time when 
j^ the horror of the law for a perpetuity was suppct^ed to equal 
that of nature for a vacuum, eloquently observes, that ^' a per- 
petuity is a settlement of an estate, or intertst in kill with such 
. remainders over, ^at no act or alienation of the present tenant 
in tail can ever bar those remainders ; but they must continue 
perpetually* and be as a cloud hanging ^ver the present pos- 
session. Such perpetuities fight against God by affecting a 
stability which human providence can never attain to, and are 
utterly against the reason and policy of the common law.'* 
Published from his MSS. Swanst. Rep. 460. The part in 
italics is an inaccuracy : as will be seen in the progress of this 
Essay, a perpetuity cannot co-exist with an anterior interest in 
tai]. 

{a)Y\^e Stephens y*StepheiiSi perpetuities. Hence remaind- 

For. 432, See also 9 Ves. 131. ers may be in contingency even 

But no remainder can, in -this until the expiration of an estate 

view, be too.remote ; for it is, tail. Phillips v. Deakin, 1 M . 

by its own nature, protected & Selw. 744. t 
from the inconveniences of 
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•the remoteness or number of the events, in a species 
of limitations to which the pre-existing doctrine of 
remainders bore but a slight analogy, (a) 

This distinction ought (it is apprehended) to be l^J^^"^ 
carefully observed, for surely the Courts, in the guiahmg 
case of a remainder, would hold themselves bound spect to it 
by the old and firmly established doctrine of a ^^^ 
double contingency. It has, however, been ob- JJ^^J^,^ 
served by Mr. Butler, that the expression of a 
possibility upon a possibility (which Lord Coke (6) 
says, is never admitted by intendment of law) 
must not be understood ill too large a sense ; for 
that a remainder to the son of A, who fixst .or 
alone shall attain tWenty-one, is so far a possibility 
as it depends for its effect on the happening of 
two possible events, that A shall have an eldest 
or only son, and that such son may attain twenty- 
one, (c) 

But thi? case does not, I conceive, subvert or 
even infringe upon Lord Coke's position ; for the 
circumstance ojp the person in remainder having to 
attain twenty-one cannot be regarded as a possible -^ 
Uty ; because that event alone tvould not render at 
remainder contingent in a limitation like the pre- 
sent, (d) Mr. Butler proceeds to cite the case 
of Routledge v. Dorril, in which an ulterior limit- 
ation could not vest until four events had oc- 
ctuTed ; but that was the case of an executory 
trmt ; and for the reasons above given, not within 
the principles of remainders. 



(a) See 4 Ves. 237» 238. S3 1 . (d) Boraston% case, 3 Co. 20. 
(d) 1 Inst. 2^b. 184. et supra, 102. 

\c) But F. C. R. 251 n. (f ). 

M S 
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The doctrine of a double conting^icy is also 
attacked with some sharpness by Lord Notting- 
ham, in a luminous judgment recently published 
from his lordship's MSS. (a) " To limit a possi- 
bility upon a possibiUty is '* (his lordship says) 
*< neither un&a^uml nor absurd ; but the rule 
which is laid down to the contrary, looks fike a 
i^eason of art, but has nothing at all of true rea- 
son it. If " {says he) ^* a tertn be limited to one 
for life, , with twenty several remainders for lives 
to oth^r persons successively, who are all alive 
and in being, so that all the candles are lighted 
together, this is good, though it be a possibility 
upon . a possibihty*** 

To this the same answer may be made : the ex- 
ample, as we have seen, is referrible to the doctrine 
of executory devises or executory trusts, (fr) 

But his lordship further affirms, that " if a re- 
mainder be Jimited to a person not in being, as to 
A for life, remainder to B for life (14), remainder to 
the first issue male which B shall have for life, 
though this be a contingent upon a contingent, this 
also is good." This case is strictly within the 
doctrine of remainders, and undoubted law ; butl 



(14) If this limitee had been a person unborn^ the remaiDder 
to his issue vaolild have been a contingency on a cojitingency, 
and void. Per Ld. Mansfield ia Chapman v. Brot»n, S Burr. 
1626., and Ld: Alvanley in Routledge v. DorrU^ 2 Ves. jun. 364. 
And if on this account, and not merely because of its tending 
to a perpetuity, a remainder to the children of aa unborn limitee 
in tail is equally so. 

(a) 2 Swanst. Rep. 458. (b) Vide supra, 91, 92. 

4 
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do not $e^ its i^ekvaQcy, or what the double con- 
tingency is that his lordship adverts to. 

As to the sefiond, or that class of events which Events 

contrary to 

are contrary to the nature of a remainder. We the nature 
ha^vealready ijeen, that limitations depending upon der.**""^ 
sjjudh events as infringe the particular estate, cannot 
l>e supported aj9 remainders, and are only good in 
devises or conveyances to uses, (a) 
As to the third, or that class of events which are Con*»n*nt 

m them- 

void by. being contrariant in themselves; such selves. 
repugmaj^cy has been held to arise from an ac- 
companiment oF the direction for cesser in a de- 
vise or conveyance to uses, with an erroneous de- 
scription of the manner in which such cesser is to 
be affected ; whence, if the ulterior interest had 
been .valid, it would have enured as a shifting use < 
or executory devise. And although contrariety is * i 
the avowed, it may be doubted whether it is the 
real reason of those decision^ : for in the case of 
a proviso ^r determining' an estate tail as \f tenant 
in tail mere, dead (i), it woyld be absurd to doubt the 
intention of the parties, as there is a clear proviso 
for cesser, and the addition, as if tenant in tail 
were dead, is ^^ falsa deinonstratio, which ought 
abstractedly to be innoxious ; because the addition 
of a falsity shall never hurt when there is any 
manner of certainty before. (15) Hence the kdr^ 
ing of the law against the defeating of estates seems 



(15) Laid down in relation to the description of parcelsy per 
totam Curiam^ in Smfl v. Eyres^ Cro. Car. 5^i6. Why might not 
the principle have been equally extended to every other species 
of description? 

i 

(a) Vide sup. Chap J. Sect. VI. (b) Corbet's case, 1 Rep. 83 b. 

• M 4 



9 

168 REMAINDER^ CONTINGENT 

to have cooperated in producing this conclusion ; 
and that principle is of course inapplicable to 
contingent remainders^ which, on the occurrence 
of the event, merely vest into estate, and leave 
the possession of the particular tenant undis- 
turbed. With, however, the strongest reasons 
have provisoes of this nature been rejected when 
they made the estate of the first taker defeasible, 
"if" (as in one case) (a) "he should advisedly 
and effectually attempt, procure, and assent to do,'* 
or (as in another) (ft), " if he should effectually and 
expressly assent, conclude, do, or go about to do,'' 
&c. ; tor inheritances ought not (says the law) to 
depend on such uncertainties as conations and go- 
ings about. 
Evenucon- As to the Jburtk, or that class of events which 

MtarTrf' *^® ^^^^ ^y b^i"g contrary to the nature of the 
the estate estate they are annexed to ; it is observable, that 

they are an- *^ 

nexed to. another cause for n|illifying the event on which 
a future limitation depe'nds is »the inherence of 
certain incidents to certain estates, as, e. g. the 
power of a tenant in tail of suffering a common 
recovery, and levying a fine within the statutes 
4H.7. c.24. and 32 H. 8. c.36. (c) For, in a con- 
veyance at common law, a condition for the 
avoidance of the estate of tenant in tail, on hid 
adopting either of those modes of assurance, is 
void; because as incompatible with the nature of 
the interest given, as a condition that he shall not 
marry, or an unqualified condition not to alien 



'W 



(a) 6 Rep. 40-, Mildmay^ (b) Toy v. Hynde^ Cro. Jac. 
case. 696, 697. 

(c)6Rep. 41. 10 Rep. 38 b. 
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annexed to a fee-simple, (a) Therefore, if in a con- 
veyance to uses, or in a devise, a proviso be inserted 
for ceasing the estate tail on the tenant's adopting 
either such a fine, or a common recovery, and for 
vesting the lands in a stranger, the proviso is 
equally void, (ft) It is, however, in the power of 
the grantor to prev^t a discontinuance, as by a 
fine at common law (c), or by a feoffment (d) ; or 
even to restrain an innocent conveyance, as a 
lease for years (e) ; for -a statutory fine, and a com- 
mon recovery, being the only doors to a fi-ee alien- 
ation of estate^ tail, while thpse are kept open, the 
great object of the law is attained ; and it, there- 
fore, permits the grantor to bind up the tenant in 

tail's hands as he pleases. (16^ 

- - ■ ■ ■ ■ — - — ■ - 

(16) Mr* Feame, treating of this subject, obseryes, that such 
a proviso or limitation as that in Mari^ Portington^s case, it 
seems, may extend to any tortious discontinuance or alienation, 
and a breach of it by any such tortious alienation, may give 
«fiect to the condition or the limitation over. Dont. Rem. 260. 
But the authorities (even those which he cites himself,) call tor 
, a more extensive proposition, and enable the donor of an estate 
tail to prevent even an innocent assurance. This would have 
appeared in one of the cases (Spittle and Davies* case) with 
which Mr. FeUne illustrates his observation ; if he had stated 
that in that case, where a right of entry was given to an ulterior 
devisee, by the breach of a condition not to lease, annexed to 
an estate tail, the lease which was held to originate the subse- 
quent estate, was for years. But had it been for the life of the 
lessee, it would then have been a tortious alienation. 

(a) Which is void, whether in 10 Rep. 36. Sondays case, ^ 

a devise or conveyance. Co. 9 Rep. 128. 

Litt. 206. 223 a. ; aliter when (c} Croker v. T^evithin, Cro. 

qualified. Ibid. 223 b. 2 Leon. Eliz. 35., and 1 Leon. 292. 

82. 3 Leon. 182. 6 East, (d) Pierce v. Win, 1 Ventr. 

.178. 321. Co. Litt. 224 a. 

(b) Mary Portington's case, (e) Spittle and Davies* caise, 

2 Leon. 38. Moor* 271. 
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Events 
contrary to 
the policy 
of the law. 



cases^ therefore, in whieh the event has 
been altogether rejected for repugnancy, are not 
within the doctrine of remainders, but referrible 
to the learning of future uses and executory de- 
vises : they are, however, within the limits <^ my 
proposed design. 

As to the Jifth^ or that class of events which are 
void by being contrary to the policy of the law ; 
it may be objected, perhaps, that this subdivision 
-embraces the foregoing classes of events : but I 
mean not here that technical policy which legal in- 
gtouityha^ extracted .from .^tificiaf principles, but 
that general policy which stands on the broad 
foundation of social expedience. The limitations 
dependent on this species of events are, therefore, 
void, because infected with their fraudulent intent 
or illegality ; as in the instance of a limitation 
to the use of A and his heirs, provided that if he 
give a mortal blow to any person, that the use 
shall cease to him^ and shall be to another ; which 
is fraudulent to prevent an escheat (a) i or in the 
instance of a conveyance to the use of, or in trust 
for the grantor for life, with ^a limitation over in 
the event of his bankruptcy, whichtth warts the 
policy of the bankrupt laws. (6) But, in a settle- 
ment of the wife's property, the bankruptcy of 



(a) Moor, 633. pi. 868. As 
to gifts. or devises of land, in 
contradistinction to those of 
personal property, almost any 
conditioner limitation, however 
. restricting the right of marriage^ 
unless it amountsto an absolute 
injunction of celibacy, has been 
considered effectual. Harg. Ju- 



risconsult. Exercitations, 255^ 
^M. Co. Litt.42. WUlianuY. 
Porter, 86. 300. S. C. 1 Cbanc 
Cas. 142. 2 Lev. 21. See 
also 2 Chanc. Cas. 109. 1 Atk. 
S6l. S. C. For. 212. WiUes, 
83. 3 Atk. 33a 2 Bro. C C. 
4«31. 2 Dick. 712. 3Ve8.89. 
(b) 19 Ves. 92. 
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the husband mtiy be made, to determine his estate, 
and give effect in possession to the limitation to 
her* (a) And the cases show, that, by a will or 
voluntary gift, a remainder, proviso, or trust, may 
be engrafted on a life estate, or life interest to 
take effect on the bankruptcy of the party ; but 
whether a general provision against his aliening or 
incumbering it, or doing some act which would 
vest it, or make it liable to be vested, in another, 
i-nvolves an act. of bankruptcy, seems still un- 
settled. (*) 

II. As to remainders contingent on account of 

the person. 

The only instance, it is apprehended, of a re- 
mainder being contingent merely on account of 
the uncertainty of the person, is in a limitation to 
the survivor of several particular tenants (17); as 
in the case of a conveyance to A and B for their 
llyes, remainder to the survivor of them in fee. (c) 
Here the remaitider is contingent, merely because 
it is uncertain who will be the survivor; for it is 
morally certain, that cme of them will be the siu*- 
yivor. Henee, therefore, Mr. Fearne's definition Remarks 
^f a contit^nt remainder, that it is a remainder Feame's 

definition of 
- ^ . , . a contin- 

gent re- 

(17) Ld. C. J.Willes did not advert to this class of remainders, ™«"der. 
when he distinguished contingent remainders in Parkhursi v. 
Smithf Willes* Rep. S88. 

(a) Higinbotham v. Holme, Wilkinson v. WUkinsorifG, Coop. 

19 Yes. 88. 259., in the negative, on the 

{b) Dommett v. Bedford^ 6 T. ground of the assignment being 

!^p.-684. S Ves. 149., Cooper by operation of law. The last 

V. Wmtt, 5 Madd. 482., have case in a subsequent stage is 

decided this point in the affirm- reported 3 Swanst. 515. 

dtive; — Brandon yr» Robinson. (c) Cro. Car. 102. 
18 Ves. 429., 1 Rose, 199. 
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limited to depend on an event or condition which 
may never happen to be performed, or which may 
not happen to be performed till after the deter- 
mination of the particular estate, is defective: 
for, in the case put, the ascertainment of the sur- 
vivor is an events which, in legal intendment, must 
and will happen eo instante the particular estate de- 
termines. It is, indeed, not settled, whether un- 
der peculiar circumstances, as in the case of a . 
ship going down at sea, the law will not consider, 
that two persons died in the same indivisible mo- 
ment, (a) But, as we have seen, the general doc- 
trine of remainders excludes all remote possibi- 
lities ; and it is admitted, and is very clear upon 
the strongest analogies and indisputable authority, 
that this remainder is contingent only from the 
present uncertainty of the remainder-man. 
Fossibiuty It being, therefore, true, that the possibility of 
beteg^o there being no survivorship in a limitation to a 
Si^r'^re- plurality of persons is not regarded by law, and 
garded. cousequently does not create a- legal j^^ or con- 
tingency ; but that, on the contrary, it will be 
presumed, that such survivorship will always 
take place, so that a remainder to the survivor ils 
contmgent, merely on account of the* uncertainly 
of the person j it follows, that the usual limit- 
ation in settlements to the daughters of the mar- 
riage, with cross-remainders between them, does 
not oppugn the doctrine relative to the propin- 
quity and remoteness of the potentia. But in any 



(fl) Case of the representatives Fearne's Posth. Works, 87. 
of General Stanwix and his Also 1 Bl. R. 640. 6 East, 82. 
daughter in Chanc. 1772. See 



" ON ACOQUNT OF THE EVENT. 175 

, Other view the limitations to the survivors would 
be void, because the daughters not being in esse 
there would be a possibility upon a possibility. 

In respect to the eventual uncertainty of this 
species of remainders, by reason of its being in 
the power of the antecedent freeholder, &c. (a) we 
may observe, that that is merely a superinduced, 
consequential, uncertainty; and totally different 
from that which arises from fixing a contingent 
event, as the groundwork of an expectant limit- 
ation. 

■ 

But other remainders, said to be contingent on 
account of the person, are in truth contingent on 
account of the;^ uncertain event on which they de- 
pend, viz. the fact of the remainder-man's coming 
in esse within the allowed time. Thus, if there 
be a conveyance to A for life, remainder to his 
first son then unborn, the remainder is in reality 
not primarily contingent on account of the un- 
certainty of the person, but because it is uncertain 
whether A will have a 5on ; that is to say, in other 
words, the predominating contingency is dubious- . 
ness of the event ; the question being, whether 
there will be that class of persons, or that particu- 
lar individual to whom the remainder is limited 
(as the heirs of J. S., &c.) in esse at or before the 
determination of the particular estate, rather than 
Tvhat person will answer that description when the 
remainder shall take effect in possession. But, as 
the law stands, it is correct to class such a remain- 
der with those which are contingent on account of 



(a) Vide infra , Sect. V. 
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the uncertainty of the person (a) ; because their^ 
qualities are precisely the same. (Ji) 

It is, however, observable, that a remainder to 
children is sometimes not contingent ; even when 
the prospective words to be begotten are used : for 
if there be a child of that parent bom at the tone 
of the settlement, or will, it will vest in him, as it 
has been settled by a series of authorities, that 
procreatis and procreandis are in legal construction 
synonymous ; and that the former word will there- 
fore include children to be begotten, and the latter 
children already begotten (c), even though coupled 
with the words inposterum. (18) 

The secondary classification of ^ contingent re- 
mainders is into 

I. Such as are at common law*. 

S. Such as are by devise or way of use ; and is 
made distinct, because the limitations which it 
comprises, may subsist cotemporaneously with, 
and involve those .of the primary, and, without 
doubt, the principal classification* 

This division of contingent remainders, hitherto, 
I believe, overlooked, is derivable from the difier- 
ence between contingent limitations in common 
law conveyances, and limitations in wills and con- 



(18)*Note that the decision in S Leon. 87. anon, is not grounded 
merelj on the force of these words. Se9 Doe v. Hallett, 1 M. 
& Selw. ISi. Hebblethtvaite ▼. Carhimghtf Cas. Temp. Talb. 
SI. 

(a) Vide Willes' Rep. 388. (c) 10 Edw. S. Pasch. 20. 

[b) Vide infra» Sect.VII. For 24 Edw. S. trin. 15. Lontax 
no remainder, which leaves the v. Holmden, 1 Vez. 290. Cook 
person unascertained, is either v. Cook^ 2 Vem. 5^5» Henet 
devisable or descendible. v. Irdandy 1 P. Wms. 4>26. 
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.veyances to ijses. The foundation of it is the cir- 
cumstance of the former kind of limitations, when 
vehicles of the fee, putting it in abeyance (a), 
and the latter not (ft). They have, therefore, 
different qualities, and consequently are legiti- 
mately distinguishable into different species. 

Mr. Fearne might, indeed, consistently pass by J2^^**^ 
this distinctibn, because he has strenuously con- 
tended, that the fee is never placed in abeyance at 
all : he rejects the doctrine of abeyance altogether, 
as absurd and ridiculous, consisting of hard and 
hardly intettigible words, (c) The abstract fexcel- 
lence of the doctrine of abeyance it is not neces- 
sary^te inquire into. I shall only observe, thar if ♦ 
a host of judicial decisions, when free from the 
slightest oppugaancy among themsJBlves, are to be 
regarded as indisputable evidence of a rule of law, 
it is a settled principle, that when a fee-simple is 
limited at common law in contingency, it is in ^ • 
abeyance. This is a principle coeval with the 
common law ^itself; imperiously required by the 

* system of tenures; deducible from and harmoniz- 
ing with the fundamentals of 'the learning of 
remainders ; a piinciple which has stood for ages 
unshaken, and indeed unattacked, until Mr. Fearne 
brought against it the weight of his eloquence and . 
abilities. Strange that he should have been so 
totally at variance with the sentiment which he 

► expresses on the judgment of the R. B. in Perrin 



(a) Plowd. 25. 29. 35. 554. 61. As to devises, see Rayni. 
556. 563. Co. Litt. 342 b. 28. 2 Sand. 280. 1 P. Wms. 

(b) 6 Co. 17 b. 10 Co. 78. 505. 2 Bro. Cas. Pari. 1. 
85 b. Litt. Rep. 159. 253. (c) Cont. Rem. 361. 
285. Carth. 262. Bac. Uses, 
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A 



V* Biake (a), when he satirizes judici^ mutability, 
and the innovations which result firom it ; by the 
classical quotation, 

Proavosi et quae non fiscimus ipsi, 

Vix ea nostra voco.'(&) 

« 

when assuredly those remarks* are infinitely more 
applicable to him, who would endeavour to subvert 
the maxim of the common law in respect to abev^ 
ance, than to him (19) who merely aimed to render 
a rtde qf construction (20), admitting many excep* 
tions, and confessedly flexible, subservient in all 
cases to a testator^ s intention. 
JJjj^«»»*« . But, says Mr, Fearne, in case of a lease for life 
to the doc- or in tail, remainder to the right heirs of J. S*, if 
^ ^ tenant for life ^^ies, or tenant in tl^ dies without 
issue, living J. S., it is laid down, that the heirs of 
J. S. can never take ; therefore the dooor shall 
have the land again (c). And what, he continues, 
is this, in effect, but admitting that no more 
actually passed out of the grantor, than the estate 
to the tenant for life or in tail, until and unless 
J. S. died before the estate of such tenant de- 
termined, (d) 

To which it may be answered, that a right of 
entry is constantly allowed in a person who has 
granted away his wliole estate, as in the common 
case of a conveyance in fee upon condition, &c. ; 
and that, in the case put, the death of J. S. during 



(19) Lord Mansfield. (20) The rule in SheUeif^ case. 

(a) 4 Burr. 2579. 1 Bl. Rep^ (c) 2*Ro]l. Abr. 418. pK 1 , 2. 
672. (d) Cont. Rem. SGO. 

(b) F. C. R. 165. 



t 
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«» 



tike preceding estate is a condition tacite annexed 
to the limitation of the contingent fee, by the law 
itself; and ^hat consequently, if that event does 
not happen, a right of entry must arise in the 
grantor, because he i^ the only person to whom 
that right is given by the common law. To reject 
this reasoning would be, like C. J. Vaughan, » to 
confound a reversion with a possibility of re- 
irerter. (a) 

But Mr. Fearne observes, that he cannot but 
think it a more arduous undertaking to account 
for the operation of a feoffinent or conveyance in 
annihilating an estate of inheritance, or transferring 
it to the clouds, and afterwards regenerating or 
redalling at the beck of some contingent event, 
than to reconcile to the principles, %ts well of com- 
mon law as of common sense, a suspension of the 
complete or absolute operation of such feoffment 
or conveyance, till the intended channel for the 
reception of such inheritance comes into exist- 
ence, (ft) And, in another place, he asks if there 
would not be better sense in considering the dis- 
position itself in all these cases put in suspense 
till the event or contingency referred to decides 
its effect, (c) 

Of, the advantage of a steady adherence to 
established rules of property, qtue relicta sunt et 
traditaj even when the reason of them is abstract- 
edly absurd, or their policy antiquated, Mr. Fearne 
was sometimes fully sensible ; and on one occasion 
it has been by none more ably and energetically 



(a) Vide supra, 26. (c) 363. Cont. Rem. 

(b) 361. Cont- Rem. 

N 
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enforced, (a) He seems there to conceive (what 
the author is convinced of) that a substitution of 
the dictates of common sense^ in the place of arti- 
ficial reasoning, produces all that injury which is 
consequent on deranging the order of an har- 
monious system, and on weakening those land- 
marks, the preservation of which entire, notorious, 
and upmoved, is a paramount consideration with 
every phihnthropical lawyer. 

But, says Mr. Feame, the livery is admitted to 
have left the estate in the same plight as if it had 
never been made at all. (b) 

This position is not true ; for the grantor retains 
no tangible disposable interest, and consequently 
the livery takes the reyenuon, that is to say the 
inheritance, from him, and leaves him nothing but 
a right of reverter. 

Mr. Fearne could draw no general argument 
from cases which have arisen on conveyances to 
uses. They are governed by a peculiar principle 
derived from the equitable nature which they ori* 
ginally possessed, and which they preserved on 
Resulting Combining with the legal estate, viz. that so much 
^ 1^ of the use as is not otherwise disposed of, remains 
u^Mto ^^ *^® grantor (jc) ; and consequently when a 
remainder is in contingency the inheritance re- 
sults, (d) 



(a) 165. 170. Cont. Rem. legal geography, as an opinion 

(b) 363. ibid. From too which may now be considered 
hastily assuming the justness as exploded. 

of this observation, the learned (c) Co. Litt. 23 a. 3 Co. 81 b. 

editor of the sixteenth edition Dyer, 166. 

of the Commentaries, vol. ii. {d) Per Holt C. J., in Dames 

p. 107. n. 2. treats the doctrine v. Speed, Carth. 262. 

of abeyance, which he calls 
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And wills have in this» as in other respects^ 
been assimilated to ases ; and where in these the 
use results, in those the lands descend to the heir 
or go to the devisee, (a) 

Thi^ doctrine of resulting estates in wills and 
uses applies equally when the ulterior limitadon is 
not a remainder, but a future use or executory 
devise. 

In wills, however, questions sometimes arise be- 
tween the heir and devisee when the antecedent 
devise lapsi^s. m) 

It is now settled, that a residuary devise may 
carry not only the reversion, where there is a 
contingent remaindep (&), but the resulting estate, 
wJiere there is an interest which is executory by 
iteason of its following the fee-simpler (c) 

In- establishing this ik)int, the Courts have con- 
aist^tly relinquished the technical reasoning at* 
&e common law, which would have allowed the 
antecedent limitation to embrace the whole estate, 
£»: the principle that there is, in such a case, at ^ 
the time of making the will, and upon the face of 
the will itself, an interest in the lands not fully 
disposed of, and that therefore the residuary devise 
must operate upon such interest (SI) 

I shall conclude this section with observing, that 



(21) But a right of entry on condition broken, annexed to 
lands devised in fee, goes to the heir, and not to the residuary 
devisee. Doe v. Pearson f 6 East, 173. 

(a) Plunkett v. Holme»y 492. Stephens v. Stephens^ 

Raym.28. Purefoy v. Rogers, C. T. Talb. 228. 

2 Sand. 380. (c) Doe v. Scott y 3 Maule 8c 

. (b) Rogers v. Gibson, 1 Ves. Sel. 300. 

N 2 
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Ijiowever much Mr. Feartie's clasaification of con- 
tingent remainders may have contributed to impart 
to his essay that beautiful and scientific arrange- 
ment for which it is so generally celebrated, it is 
submitted, that from what has been said its justness 
may be amply disproved. For whatever may be 
the kind qf event upon^ which the remainder is 
made to depend ; whether it be one which must 
certainly happen or not ; whether it determine the 
particular estate, by forming the boundary of its 
prescribed duration ; or whether it be a collateral 
aj^ndage to the limitation, forming merely the 
point of time at which the remainder is to vest in 
interest; it is contingent for precisely the same 
reason, viz. the uncertainty of the events occurring 
biefore the determination of the particular estate : 
and since the nature qf the event does not in the 
slightest degree affect the qualities qfthe remainder^ 
\t follows that Mr. Feame's classification is unten- 
able. On the other hand, the distribution of con- 
tingent remainders, which has been submitted to 
the reader, is not arbitrarily assumed, but founded 
on a difference of qualities. The diversity betweei^ 
the two last species we have seen ; that between 
the two first will hereafter appear (a); and it wiU 
not be denied, that the only reason for affirming 
one contingent remainder to be of a different sort 
from another is a difference in its properties: 
whereas three of Mr. Fearne's sorts are, inr this 
respect, avowedly identical. 



r* 



(a) Infra, Sect. Vll. 
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Section III. 
The Estate requisite to snipport a contingent Remainder » 

It is a rule, admitting of no exception, that the contingent 
estate essential to the support of a contingent I^^u 
remainder, must be a freehold, (a) The cause 6f ^^^ 
this requisition of an immediate freehold, when a «t«te. 
contingent interest is made expectant thel'eupon, is 
not referrible to the operation of livery ; for the 
application of the same doctrine to incorpot*eal 
hereditaments in esse shows that it must have pro- 
ceeded from a more extensive and important prin- 
ciple^ viz. that the law will never (9S) allow tl^ 
freehold to be placed in abeyance by a limit- 
ation (b) ; as by suspension thereof there would in 
the feudal times have been none to answer the 
claims of persons asserting a right to the land. 
And hence it is, that a contingent remainder must 
be supported by a freehold estate ; for, in order to 
prevent an abeyance, the freehold must at common 
law always pass out of the grantor at the creation 
of any freehold interest in the same here(Utamen(s ; 
and consequently, at the creation of a contingent 



(22) Incorporeal hereditaments not in eise, (as rents de novo) 
are obviously out of the policy adverted to. Shephard's Touchs. 
127. Plofvd. 156. But the proposition in the text holds uni- 
versally. In the case of sl parson, (1 Inst. 341 a.) the freehold 
is in abeyance by the act qflaxv, 

(a) I Rep. 130 a. 134 b. (b) 5 Rep. 194. 2 Bl. Com. 
3 Rep. 20. Co. Litt. 217 a. 165. 1 Burr. 107- Com. Dig. 

Abeyance. 

N 3 
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freehold remainder, it must reside in the particular 

tenant, (a) 

And therefore, neither the principle, nor the 

rule, applies to contingent interests for years; 
for whether those interests are (as Mr. Feame 
thought) (h) strictly remainders, or merely future 
contracts, as the Court deemed in tihe case of 
Corbet v. Stone (c)> they are certainly not invalid 
by reason of the non-existence of a preceding 
freehold. 

This is an intelli^ble doctrine^ and can rarety 
be the occasion of any difficulties, while the origi- 
nal limitations remain undisturbed by any subse- 
quent act ; for whether the subject matter - be a 
corporeal or an inccM^oreal hereditament, v4ietfaer 
a common law estate or a use, a future limitation 
will be void as a remainder, unless this requisition 
of the common law be complied with. 

In treating this topic, we shall consider, -^ 
1st Particular estates arising by expression ; - 
Sd. Particular estates arising by implication^ 
Now as to particular estates arising by expres- 
sion, it is sufficiient to say, generally, that if in any 
conveyance a freehold estate less than the fee^ 
siinple, and not infringed or rescinded by any 
ulterior limitation, be legally created, there is an 
adequate support for a contingent remainder ; and 
therefore we shall proceed to the second class of 
this subdivision ; and in going through the sub- 



(a) Feame, C.Rein.281, !282. speaksnothere of modifications 
2B1. Com. 171* of the same term, but of one 
(6) C. Rem. 285. original term grafted upon an- 
te) Raym. 140. The writer other. 
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jeot our attention will be collaterally directed to 
the learning of future uses and executory devises. 

If A convey to the ase of B fw years j with a Particular 
contingent fimitation over, such limitation may be ^^^. 
ft valid remainder, (a) To understand this, we *'°"- 
must remember, that as uses were at first equitable, 
and when they were consolidated with the land and 
became, the legal estate, carried with them the 
principle which has been already mentioned as the 
foundation of resulting uses, viz. that so much, 
of the use as is undisposed of remains in the 
grantor (6), it follows that, under this learning, 
a freehold doels not necessarily pass out of the 
grantor on the creation of a freehold interest in 
the same lands, eoen when that interest is limited 
to take effect hy way qf remainder. For if 'A con- 
vey to the use of the right heirs of B, whether 
imniediately, or with a preceding estate for years 
in a stranger, it is manifest that the use not being 
disposed of during A*s life, it must, on the cardinal 
rule laid down on this point, result to himself. 
And as this limitation simultaneously commences 
with the particular estate of freehold, and possesses 
every other requisite to a remainder, it enures 
strictly as such. And if one covenant to stand 
seised to the use of the right heirs of another, &c», 
the effect as to the limitation will be the same; 
though the estate which supports it is not a result' 
ing, but an implied (c) use at common law. (23) 

(23) In respect to future limitations in covenants to stand 
seised, I may here suggest the extreme caution which is re- 

(a) Vide Penhay v. Hurrel^ (c) Pybusv^Mitford^ 1 Vent. 
2 Vem. 370. 2 Freem. 258. 352. 

(b) Supra, 178. 

N 4 
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But if eitiier the grantCM' or covenants took back an 
estate for years, he could not have any resulting 
or implied use {a) ; for espresrio fiu^U cessare tad- 
^^SL^ix f^'^ ^^d the effect of an estate arising by operaticm 
^f^J^ of law would, in general cases, be the annihilation 
of the term. 

The conclusion is, that though if A convey to 
the use of B for years, and after the death of A 
remainder to the right heirs of B, the remainder 
is good ; yet if A conveyed to the use of himself 
for years, remainder to the right heirs of B, the 
limitation is void as a remainder ; and, for reasons 
which will presently appear, not tniuntainable as 
a future use. 

The true reason, however, indeed the only one 
consistent with analogy, for the non-resulting of 
the freehold in this case, seeming to be the merger 



quired to enable Uie uses to arise; for a covenant that the use 
shall descends remain^ or be^ to, &c. is executory, and merely 
gives a right of action. BlUheman v. BlUheman, Cro. Eliz. 
879. See Benl. 121. pi. 15S. Moor, 122, pi. 269. In regard to 
adirecUon, that the use shall remain to one after the death of the 
covenantori (which was the language of the instrument in Buck' 
ler V. Synwnsj 2 Roll. Abr. 788.) we may observe, that when the 
freehold continues in the covenantor by implication, it seems 
strange to refuse that word the effect of creating a legal estate, 
since in cases when there is an implied particular estate, it ex- 
presses the very frame in which the future limitation would 
operate if valid, viz. that of a remainder. But the law is settled, 
and the expressions adverted to are the usual . phraseology of 
the covenant for quiet enjoyment, in modem purchase con- 



(a) Adams v. Savage^ 2 Ld. 753. See also I Ventr. S52. 
Raym. 854^ 2 Salk. 679. Raw- 2 Vem. 37a 2 Salk. 675. 
ley V. Holland, 2 Eq. Ca. Abr. 
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which would attend its coexistence with the term 
in the same individual ; it should follow, that when 
the intervention of an estate in a stranger between 
those interests, prevents an extinction of the term, 
the doctiine of resulting uses is let iiiy and the 
remainder in the example before us by consequence 
valid. 

This is the inference most congenial to analog}', 
because it is settled, that if an estate tail be 
declared to the grantor, that does not prevent the 
resulting of the fee. (a) 

But the cases in which the ulterior contingent 
limitation preceded by a term in a stranger is 
good in conveyances to uses, as a remainder, may 
sometimes be so modified, that without a rejection 
of some part of them for repugnancy, such a limits 
ation cannot be supported. Thus, if A convey to 
the use of B for a term, which it cannot be pre- 
sumed he will survive, e. g. for three thousand 
years, and after the death of A to the use of C, 
the limitation to C is in fact incompatible with the 
preceding term. And in the case of Penhayy* 
Hurrel(b\ which, as stated in Vernon (24), was, Sll^thc 
in regard to the present point, substantially ciN ?J*®^^®°" 
cumstanced like this, the Court held it to be rei. 



(24) We are going into this case rather for the sake of dis- 
cussing an interesting point than on account of the importance 
of Mr. Fearne's argument upon it, for it did not reaUy gener- 
ate the difficulties with which he contends, as it appears by 
the register's book that the remainder was limited after the ex^ 
piration of the SOOO I/ears' temif and the death of the settlor* 
See Raitl^y's edition of Vern. 

(a) Show. Cas. in Pari. 104. (b) Supra, 183. 
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tupportied hy the preoedisg ^freehold in* A, the 
resulting of which, it is observable, was totally 
immaterial in reference to the limitation to C, 
except to give it validity as a remainder. Accord* 
ing to Mn Feame's view of the limitation to C, it 
could not operate as a proper remainder^ because 
it was not to commence or take eflfect when th^ 
preceding estates were to determine* (a) It should 
seem, however, that the decision in Penhaif v. 
Hurrel is not open to Mn Feame's crkieimi^ 
which is founded on the circumstance of tiiere 
being '< a preceding term of three thousand years, 
which was not determinable on the life of A, at 
whose death the Umitation to C was to take efieet.'! 
It is clearly apprehended, that the ulterior limit- 
ation, held to be a remainder in that case, would 
have been a remainder^ even if the intervening 
estate which was to be superseded, had been of a 
freehold, instead of a chattel quality. If, for in* 
stance, there be a conveyance to the use of A foi: 
life, remaindier to the use of B in fee, but if C 
return from Rome, then after the death of A to 
, the use of D in fee, the right of D is, it is true, a 

shifting use in relation to the estate of B ; but if 
the event it depends on happens in A's life-time, 
then is the antecedent displaced by the subsequent 
fee, and the latter becomes a remainder dependent 
iipon the estate for life. So that while a future 
limitation in a devise or conveyance to uses is a 
future use or executory devise in reference to one 
estate, it may be a contingent remainder in refer- 
ence to another, (b) 

■ 

(a) Cont. Rem. 26. (b) Vide Doe v. Bumsall, 

6 Term Rep. 30. 
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fiut in Penkcof v. Hurrel the limitatibn to C wis 
altogether properly a remainder^ because the inw 
termediate estate of three thousand years, unlike 
a JreeholdesbsAej did not cali for the learning 
of conditional uses, in order to be superseded or 
rescinded : it might, upon every principle of law^ 
be clearly removed by a merfe declaration or cirv 
cumstance which amounted to a proviso fbr ces^- 
«er (a) ; and at the moment of its onnihilatioB 
there was a particular, freehcdd (the resulting use 
of A) upon which the limitation of C was strictly 
expectant 

But the real difficulty in cases like that of JPen^ 
hay V. HurreU arises, as we have hinted, from the 
manifest repugnancy in the modifications of the 
legal ownership ; for a long term created in trus^ 
tees for particular ]Hirposes, and (as it may be) 
not taking effect in possessaon. until the death of 
the grantor, can of course never * be mtended to 
be overreadied and defeated in the instant of its 
vesting. 

The case which iMr. Butler (¥) cites to con* 
firm Mr. Feame's condurion seems inapplicable ; 
ibr it appears simply to decide, that in a convey- 
ance to A for ninetynine years (or any long term) 
determinable with bis • life,, and after his death 
remainder over, the reference to A's death shall, 
in favour of the validity, and, by consequence, of 
the vestedness of the remainder, be expunged, 
and the words ** from and after '^ annexed to the 
determination of the term ; a case in which there 
is a manifest mistake and no incongruity; the 



(a) Vide Co. Litt. 204 a. (b) But. F. C. R. 25. 
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death of A being in fact the determination of 
^ term which exceeds the duration of human ex- 
istence, (a) 

Before we quit this branch of the subject, we 
may advert , to a circumstance which connects an 
ipffBdct of the nonresulting of the use with the in- 
teresting, but perplexed and metaphysical ques- 
tion of scintilla juris (ji5) in grantees to uses. For 
when there is a limitation of a future use, pre- 
ceded by an eatress use, which deprives the grau 
tar of the immediate Jreekoldj unless the freehold 
reside in the grantees to itses it must be in akij' 
ance, that suspended and extramundane situation 
which the law so justly abhors ; and in this pecu- 
liar case, therefore, an argument, which is sug- 
gested by no other state of circumstances, arises 
for permitting a scintilla Juris to remain in the 
grantees to uses. This is no place for scrutinizing 
that point: it may, however, be noticed, that 
when the most liberal and enlightened observers 
upon the statute of uses, who reject the idea of 
the scintilla, fortify their arguments, drawn from 
the spirit of that enactment, by arguments ab in- 
convenienti, they seem to have lost sight of the 
weighty objection against devesting the grantees 
to uses of every particle of estates ; inasmuch ss 
it may sometimes produce an abeyance of the free- 
hold. 

But in a will, a particular estate may pass to a third 
person by implication, when it is a necessary impli" 



(25) The author understands by this phrase a particle of the 
actual freehold. 

(a) Vide supra, 157, 138^ 
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cation; as when one devises to his heir at law, 
after the death of his wife, she takes an estate for 
life (a) : but not if he devises to a stranger, (i) 

Let us proceed to examine when a contingent 

limitation in conveyances to uses, which is pre> 

ceded by a term, but not supported hy an implied 

Jreeholdj and, therqfbre, void as a remainder^ may 

be good as a future use. 

It has been doubted, whether, if there be a 
conveyance to the use of A for years, and after 
the determination of that estate (the words form* 
ally introductory of a remainder) to the right 
heirs of B, the ulterior limitation is altogether 
void. 

That such a limitation cannot enure as a future 
use may be given the following reasons, the com- 
\)ined force of which appear to me irresistible. 
The distinction between limitation per verba de 
presenti and per verba de JiUurOf which, in respect 
to executory devises, has occasioned such abund* 
ance of discussion, originated in the doctrine of 
iises (c) ; and although in the primitive condition 
of that doctrine, tlie presumable intention of the 
feoffor had as strong a claim upon the regard of 
the Courts as that of a devisor, yet now, when 
conveyances to uses have lost their equitable na** 



(a)H.lS. Hen. 8. 17. iVentr. 
376. 

(h) Smartle v. Scholar 9 2 Lev. 
207*» for then the implication 
is not a necessary implication, 
and therefore the title of the 
heir is preferred. See the ex- 
pression, necessary implication, 



explained by I«d. Eldon, 1 V. 
& 6. ^66. 

(c) Vide Lamb v. Archeff 
1 Salk. 225. If one make a 
feoffment to the right heirs of 
B, it is bad ; aliter where it is 
future, as to the right heirs of 
B after his death. Per Mam 
curiam. 



19Q WHBN A CONTINeEMT U9S VOI0 AS A REMAINDER 

turei and by the incorporation of tlie oaufiruct 
with the land have become mere l^al media of 
transfer, they are, it is conceived, to be construed 
in every res|>ect with as much strictness as com- 
mon Uw assurances, (^a) In a wiUt it is admitted, the 
intention ought to be the. paramount consideration^ 
and should always prevail when not flatly ccHitnir 
dictory to established rules; and, therefore, al- 
though a devise to the right heirs of A without 
any antecedent estate, or reference to a future 
period, is void, in consequence of the imaUowable 
incongruity of a present limitation of an interest 
necessarily^/u/t/re (6) ; yet if there be a {ireceding 
estate, and the ulterior limitation be directed to 
take efifect from and after its determination, there 
is strong reason for allowing that limitation to be 
valid as an executory devise. Not that any case, 
even on a will^ goes the full l^igth of this pro- 
position ; for in the most apposite decisions on the 
subject(c}, the preceding estate was a t^rm of kmger 
duration than the period of the life by which it 
was determinable ; and consequently there was a 
future collateral event, viz. tiie death of the termor, 
which, in support of the subsequent limitation, it 
was presumed the testator contem{^ted.(d) If then 
it be doubtful in a will, whether a future limitation^ 
simply purporting to be a contingent remainder, 
but void as such for want of a preceding freehold, 
can enure as an executory devise, exc^t in cases 



(a)Vide8upra»ia3S.n.(9). 225. Harris^. Barnes, ^Bvar. 

(A) Goodrtght ▼. Comuky 2157. 

I8alk.2a6. (</) See the certificate of the 

(4 Cas. Temp. Talb. 146. Court of K. B. in Harris ▼. 

150. Doe ▼. Carletout 1 Wiis* Barnes, 
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ciroumateDoed libelliose which have been juab 
adverted to, surely, it is not too much to say, that 
in conveyances to uses the courts would, not deem 
themselves at liberty to, run oounter to authorities 
and pre-established distinotioii^ to ^vb effect to a 
limitation in a manner substantially different from 
the form in which the parties moulded it And 
it is materia to the argument, that the doctrine 
which is attacked by those who c<mtend for the 
validity of the limit|jtion in question as a future 
use, when within the rule of perpetuity, was esta^ 
blished at a time when the intention was more 
consulted in the construction of conveyances to 
uses, and the nature of those assurances less 
ascertained, than at present. From this examin- conciu- 
ation the following inferences are submitted to the Jie'uiSS^. 
reader: —l* That in a devise to a person in esse, 
foi . a term which he may in common probabiHty 
survive, (e. g. twfenty years,) remainder to the right 
heirs of A, -the ultimate limitation may possibly be 
supported, oti the ground that the determination 
of the preceding estate is of itself sufficiently fu- 
ture to warrant a futui'e interest operating by way 
of executGfry devise. 

iL If, in the same case, the term be such as a 
person in esse will not in common probability sur- 
vive ; so that the death of the termor, or cesttdque 
vie may be a distinct event, regarded by the tes- 
tator, for the commencement of the future in- 
terest ; the limitation to the heirs of A is a good 
executory devise, (a) But, 

3. Such limitation would, in either case, be void 



(a) See the authorities in the preceding note. 
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in a conveyance to lises, as a future us^ and con- 
sequently be an absolute nullity. 

The learning of conditional limitations it was 
deemed more expedient to bring under one con- 
nected view, in that part of the essay in which we 
have considered the generic attributes of a re- 
mainder (a\ than to extract that part of it which 
may be peculiarly referrible to the doctrine of con- 
tingent remainders. 



Section IV. 

Time mthin which a conitngent Remainder must vest. 

The particular estate being the support of the 
remainder, it is a maxim, that the latter must 
vest or take effect in interest during the continu- 
ance of the former, or eo .instantef that it deter- 
mines (b) : for if any interval were allowed, there 
would be a freehold commencing injuturo^ which, 
we have seen, cannot be. IfJ therefore, there be 
a lease to A for life, and after his death and one 
day, remainder to B, &c., the remainder to B 
would be a nullity, (c) And so if there be a con- 
veyance to A for life, remainder to the right 
heirs of B, and A die before B, the remainder is 
void (d) ; for B can have no heir in his lif^ ^ 





(a) Supra, Ch. I. Sect. VI. not have altered the case if B 
{b) Plowd. 25. had taken an estate for years. 

(c) Ibid. Vide Jenk. 248. 2 Roll. Abr. 

(d) 1 last. 378 a. It would 418, 
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nemo est hasres viventis ; and consequently, at the 
determination of the particular estate, there is no 
one in whom the remainder can vest. 

But it is now settled, that a posthumotes child is Posthu. 
capable of taking a remainder (a), limited in any ^y^t^el 
instrument whatever (^), when it vests ; as if lands remainder. 
be conveyed to A for life, remainder to his eldest 
son, &c., and A dies leaving his wife enceinte of a 
son, it vests in him while en ventre de sa mere, and 
consequently he is entitled to the intermediate 
profits, (c) 

And where the preceding estate is in several Preceding 

^"^ cstste in se* 

persons in common, if a remainder in part of the verai per- 
land satisfies this rule it may vest, while a remain- ^mmon. 
der in another part of the land may fail ; for the 
particular tenant of one part may die before, the 
particular tenant of another after, the contin* 
gency. (rf) This has been illustrated in a case of 
very peculiar circumstances, in which a stranger, 
being joint tenant of a copyhold with a feme for 
life, remainder to the heirs of the body of baron 
and feme, surrendered his moiety to the baron 
and feme ; the former of whom surrendered both 
moieties to B. Of course B took nothing more 
than the baron could lawfully transfer, viz. two 
several estates pur auter vie in the two moieties, 
in the one for the life of the feme, in the other 
for that of the stranger. The feme died before 
the baron leaving issue, and on the maxim nemo 
^st hceres viventis^ the remainder was held void as 



(a) 10 & 11 W. 3. C.16. (c) Basset v. Basset y 8 Vin. 

{b)Reeve v. Long, 1 Salk. 227., Abr. 87. 3 Atk. 203. 

as reversed in the Lords. Bull. " (d) Fearne, 310. 
N.P, 135. 



O 
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to her moiety, (a) Gilbert has impugned this 
decisioB, on the ground of its raising a conclusion, 
that the remainder to the right heirs of baron and 
feme must necessarily be void, imless the husband 
and wife both died at the same instant (6) : which 
objection Mr. Feame has answered, by observing, 
that Gilbert attributes to the original limitation, 
what was the effect only of subsequent acts (c) : 
and this is manifestly the case ; for if the wife and 
stranger had continued joint tenantsf, it would 
have been immaterial which of them had died 
first. For if the husband had died leaving the 
wife and stranger, the contingent remainder would 
have been expectant on the particular estate in 
the whole, and would have taken effect on the 
death of the wife, whether that event hap- 
pened before or after the death of the stranger ; 
if be/bre that event, then the estate for life in the 
whole would have survived to the stranger; if 
qfieTf to the wife. If the wife had died leaving 
the husband, the contingent remainder would have 
been supported by the estate for life surviving to 
the stranger; and, therefore, so far from Gil- 
bert's inference being correct, it should seem that 
if the original limitations had remained undis- 
turbed by subsequent acts, instead of an avoid- 
ance of the remainder as to a moiety being a 
necessary consequence, although the remainder 
might have been wholly nullified by any of the 
means which are adopted for the destruction of 



(a) Lane v. Pannely 1 Roll. (b) Gilb. Ten. 265. 
R. 238. (c) Feame, 311. 
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contingent remainders, yet it could not in any way 
have been partially frustrated. 

But although the particular estates are several, 
and the remainder, in consequende, may fall to 
the ground in the one part of the land, and be 
unaffected in the other, it is but one remainder, 
even when limited to two or more (a) : whereas 
there are always distinct reversions on every par- 
ticular estate of freehold (6) ; for a remainder is 
a new estate, the reversion part of the ancient 
fee; (c) 

So a contingent remainder may fail as to some; Contiogent 
and take effect as to other persons, in consequence m^faa^ 
of some only of the limitees coming in esse dur- ^^t^5- 
ing the particular estate (d) ; as in the example ^^j^ ^ 
of a remainder to the right heirS of two, onig only 
of whom dies during the continuance of the pre- 
ceding estate, whereby the remainder vests en- 
tirely in his heirs, (e) 

Mr. Cruise, hbwever, in his valuable digest, has 
said that this doctrine seems confined to limitations 
at common law, and does not extend to estates 
created by way of devise (y) ; and he illustrates 
the observation with the case of Doe v. Perryn. (g) 
But Doe V. Perryn does not warrant this pro- 
position, but only, what is indeed perfectly clear, 
that limitations by way of remainder in devises, 
like those in conveyances to uses to persons not 



- (a) Co. Litt. 183 b. 184 a. (c) Vide supra, 74. 

\h) Ibid. 183 b. But if the (d) Fearne, 312. 

donor or lessor grant the re- (e) Comb. 467. Bro. Done 

version to two or more persons et Rem. pi. 21. 

and their heirs, they are joint (y*) 2 Cruise, Dig. 303.3d ed. 

tenants thereof; for they are ( «•) 3 Durn. & East, 484'. 
joint purchasers. Ibid. 

o 2 
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in essCf &a may, during the pmriicukar estate^ confer 
a vested interest on those first coining in esse^ with 
a liability to open and admit those bom at sub- 
sequent periods ; a doctrine which holds equally 
whether the remainder be by way of joint- 
tenancy (a), or tenancy in common. (^) But as 
all limitations by way of use or devise, which 
enure as contingent remainders, possess every 
common law liability, they consequently fall to 
the ground, as to those who are not m esse at or 
before the determination of the preceding free- 
hold (c), though others may have taken under 
the same description, and they would have par- 
ticipated with them, if they had been born during 
the continuance of the particular estate. Cir- 
cumstanceSj however, may vary the same descrip- 
tion, and enable possibly such limitees as are bom 
after the particular estate, to come in under the 
learning of springing uses or executory devises, 
and paiticipate with those who have taken not 
merely during the particular estate, but likewise 
by way of remainder, (rf) 

As to these remainders which, though originally 
contingent, confer, when those to whom they are 
limited come in esse^ a vested interest, liable to be 
devested in order to admit subsequently accruing^ 
sharesi tl^ere can be no difficulty when they are 
simply limited to a class of persons not in esse ; 
as to the children of tenants for life as joint 



(a) 0«/M d» Hatierley v. (c) Else y. Osbomy I F.Wms. 

jQihoH, 2 Stra- 1172, 387. 

(4) /^o^ V •Pwryu, supra, Doe (d) Vide Mogg v. Mogg, 

iK If Wis V- Mari9H, 4 Durnf. & 1 Meriv. 654. 
Ka»t» 89- 



A CONTINGENT REMAINDER MUST VEST. 197 

tenants or tenants in common : but the applica* 
bility of the doctrine may be sometimes doubtful. 
Thus in a case in which lands were limited to A 
for life, remainder to the use of his second and other 
sonSj except the first or eldest son, severally and 
successively in tail, with remainders over, it was 
held, (there being, however, particular consider- 
ations to lead to the conclusion) that the remainder 
indefeasibly vested in the second or other son, who 
should be born living an elder ; and not (as was 
strongly contended) a contingent' remainder to 
such son as should be the second son of the 
tenant for life at his death, nor a vested remainder 
in such son, liable to be devested by his becoming 
the first or eldest by the death of his elder bro- 
ther in the life of the tenant for life. («) 

This necessity of a contingent remainder's vest- Point of 
ing within the period mentioned, presents a no tw^'e^. 
less striking contrast with the doctrine of future ^e^^^ 

o mainden 

uses and executory devises than those we have and future 
before viewed ; and the reason of the difference ""^ • ^' 
plainly proceeds from the latter being independent 
of the antecedent estate. For whether the pre- 
ceding tenant be in fee, in tail, or for life, he takes 
merely a portion of the use or estate, which is 
necessarily commensurate with its assigned limits ; 
and the ulterior interest arises without any refer- 
ence to such preceding estate, by force of the 
event upon which it is limited to spring up. 

But it is observable, that in an equitable estate, 
whether an ordinary trust, or an equity of re- 



(a) Driver v. Frank, 3 M. & Selw. 25., dissentient Lord 
EUenborough. 

o 3 
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demptioii^ an interest limited by way <rf^ contii^nt 
reoKaioder need not vest duriog the particular 
estate, (a) 



Section V. 
Destruction of ccmtingent Bemainders. (26) 

In treating this subject, let us consider it, 

J . With reference to the act of the party ; 

2. With reference to the act of law. 

1. In examining the first branch of this dis- 
tribution, it will be expedient to display more 
fully the operation of those conveyances which 
have been touched on, in examining their effect 
on vested remainders. 

From the principles which have been laid down, 
it is manifest, that if the particular estate be 
destroyed, the contingent remainder dependent 
thereupon must likewise be annihUated: for the 
latter cannot then vest during the continuance of 
the former. The general rule, that the remainder 
falls with the estate which precedes it, can be ex- 
emplified in relation to vested remainders, only by 
cases in which the particular estate is an estate 



(26) It may be here noticed that equity does not countenance 
the destruction of contingent remainders, and it seems that 
however complete such a title under some circumstances may 
be in strictness of law, it is not marketable. See Roake t. 
Kiddf 5 Ves. jun. 647. 

(a) Chapman v. Blisset, Cas. Temp. Talb. 145. 
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tail (a), or destroyed by a title paramount (b) ; 
but the rule applies in its fullest latitude to con- 
tingent remainders. 

Thus a fine, feoffment, or common recovery, by Tortious 
tenant for life(c) ; or a fine or feoffment by tenant ^^^cu- 
in tail (rf), bars a contingent remainder dependent ^ ^"*°*- 
on his estate : for those conveyances gain a fee by 
disseisin, and leave no particular estate in esse, or 
in right, to support the remainder. 

But if a tenant for life merely accepts a fine in 
fee, that does not bar the contingent remainder, (e) 
The fine, however, is a disclaimer on record ; and 
therefore a forfeiture is incurred upon feudal prin- 
ciples (y) ; and if the owner of the next vested 
estate of freehold enter for the forfeiture, the con- 
tingent remainder is gone. 

But if a tenant for life enfeoff in fee on con- 
dition, and enter for condition broken before the 
happening of the event on which a remainder, 
dependent on his estate, is limited to arise ; then, 
as, according to a fundamental maxim of the com- 
mon law, he is in of his original estate (^), the 
contingent remainder is restored (A); but other- 
wise if he does not enter till afier that event, for 
then there is no particular estate in esse when 
the remainder vests. But the forfeiture is not 
purged by such entry ; and the entry of the first 
vested taker for the forfeiture, at any period after 



(a) Vide supra, 132. HI. 188. See also 9 Rep. 106 b. 

(b) Vide supra, 36. 1 Ventr. 257, 258. 



(c) 1 Rep. 66^ Archet^s case. C/)_Co. Litt. 252. 
Veercy Moor, 55ii. (n) 2 Salk. 577. 1 Raym. 



(^0 1 Rep. 137 b. Powfe v. {g) Ibid. 202 b. 



(e)Lloydy. BrookingilY entr. 314-. 

O 4 
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the feofimeot, will destroy the contingeat re- 

cnainder. (a) 
wi«™<i>e But a fine, levied by tenant in tail, or tenant 
ofdieiw for life, of a thing which lies in grant, does not 
nut bin. bar a contingent remainder; because a convey- 
""'^^ ance of a thing in grant cannot operate on the pos- 
session, and therefore is necessarily innocent (^) 
And consequently if A be tenant for life, re- 
mainder to B for life, remainder to the first son of 
B, B cannot by himself bar his son, because any 
conveyance which he makes operates merely upon 
the remainder, which lies in grant (c) 

On the same principle conveyances which derive 
their operation from the statute of uses, cannot 
bar contingent remainders ^ for the use is in- 
variably restricted to the limits of the seisin which' 
serves it, and these conveyances transfer nothing 
but the use, which the statute executes, by con- 
solidating with the possession. 

Henc^ if tenant for life bargain and sell (d), or 
covenant to stand seised (e), to the use of a person 
in fee, he passes no greater estate than his estate 
for lite; and the contingent remainder, therefore, 
continues unaffected. 

A lease and release is also an innocent assur- 
ance (y), because every release by enlargement 
presupposes an estate in existence, which is to be 
enlarged; and consequently it does not operate 
on the possession, but is in the nature of a grant. 



(a) Fearne, 350. {e) The same principle is 

(b) I Inst. 251 b. 1 Roll, equally applicable to this as- 
Abr. 852. aurance. 

(c) Vide supra, 1 1*. (/) Vide Feame, S22. Co. 

(d) Gilb. Usee, 140. Litt. S28 ^ Gilb. Rep. 236. 
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And, therefore, whether the lease for a year be at 
common law, or by statute, is immaterial. 

But the liberal mind of Lord Mansfield, which 
always inclined to regard those fictitious suits, 
fines, and recoveries, merely as modes of assurance, 
led him to connect a fine with an antecedent bar- 
gain and sale, &c. when levied in pursuance of a 
covenant contained therein; and to give it the 
tortious operation which it does not possess when 
a distinct substantive transaction, (a) 

This legal incorporation of the fine or recovery, i-^ in- 
and the deed declaring the uses of it, has been of fine or 
contended for, when the former is directed to operate J^SI' 
solely for the purpose of confirming the existing ^^^'^^ 
uses; and where, afler having been directed to uses of it. 
confirm such subsisting uses, it is directed to 
operate to ulterior uses ; provided such ulterior 
uses be not inconsistent with the uses intended to 
be confirmed. (J) 

The spirit of recent authorities warrants this 
argument (c) ; but there would be great incon- 
veniencies in adopting the consequences, which 
flow from the unqualified admission of the prin- 
ciple, that the devesting operation of a fine or 
recovery is not uncontrollable. For if it be con- 
cluded, that their tortious operation is controlled 
as much by a subsequenty as by a preceding agree- 
ment, powers and contingent remainders must be 
frequently thrown into a state of suspension ; and 
titles be, for a while, reduced to an inalienable 
state, from the possibility of a future declaration 



(a) Doe dera. Odiame v. (c)Vide iM.Clell.&Younge, 
whitehead, 2 Burr. 704. .58. 5 Bar. & Aid. 569. et infra, 

(b) But. Fearne, 380. (x) Sect. VII. 



nuanoesdo 
notcreatea 
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of uses, which is to change a wrongful into a right- 
ful conveyance ; and that too, not from the period 
of the declaration, but, by its retrospective energy, 
from the time of the fine or recovery, 
whataa- But whcu assurauces derived from the statute 
of uses, or a grant, confirmation, or release by en- 
largement, stand alone, they not only do not afl^t 
contingent remainders directly, but not even in- 
directly, by creating a forfeiture (a) : for as none 
of them have the nature of the feudal conveyance, 
the reason of a fine or recovery working a for- 
feiture, though innocent in its immediate operation, 
is inapplicable to them. 

But a recovery in the Lord's Court by tenant 
for life of copyhold hereditaments does not work a 
forfeiture ; for it has not, like a recovery of free- 
holds, the eSdct of passing a fee by estoppel ; and 
it is sufiered with the cognizance and permission 
of the lord, who, as we may reiiiember (ft), and 
not the remainder-man, is the person to take ad- 
vantage of a forfeiture, (c) 

Afortiorif therefore, if a tenant for life of copy- 
holds surrender to the use of another in fee, it is 
no forfeiture ; for as it may be seen by the Court 
Rolls who is tenant, the stranger is at no loss to 
sue. {d) 

As, therefore, there is an established distinction, 
in regard to their effect upon a contingent re- 
mainder, between tortious conveyances which act 
on the possession, and innocent conveyances which 



(a) 1 Inst. 251 b. Litt. 600. (c) Bird v. Kirk, X New Rep. 
606. 2 Leo. 60. 3 Mod. 151. 200. 

(b) Supra, 36. (d) Moor, 753. 4 Co. 23. 
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do not act upon the possession, either because they 
derive their existence from a legislative enactment, 
as bargains and sales and covenants to stand seised, 
or because the subject matter lies in grant, it 
seems strange, that the Courts should have laid 
down the broad position, that any alteration in ^^etj»er 

n I !• 1 /» any altera- 

the nature of the preceding estate, before a re- tionofthe 
mainder vests, will destroy that remainder, (a) StS^a" 
This position they illustrated by two instances ; in ^J^^t 
the one of which they affirmed, that a contingent remainder. 
remainder, dependent on an estate tail, was barred 
by a partition between two coparceners to whom 
it had descended ; in the other, that a contingent 
remainder, dependent on an estate for life in two 
joint tenants, was barred by a release from one of 
them to the other. Mr. Feame (b) (it is con- 
ceived successfully) combats this doctrine on au^ 
thority and on principle. * He justly observes, that 
no legal modification or alteration, in the circum- 
stances only, of a particular estate, can be said to 
determine that estate; but the determination of 
the particular estate is the only point of con- 
nection between such estate and the remainder; 
therefore, until that point is passed, tliere still 
remains the same place for a contingent remainder 
to take effect. 

The analogy adverted to strengthens Mr.Fearne's 
view of this point 

And a contingent remainder is not defeated by 
the mere devesting of the estate of the particular 
tenant ; for a right of entry in him is at common 
law sufficient to support the contingent remain- 

(a) 4< Leon. 237. pi. 363. (b) Cont. Rem. 338. 
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* 

der (a)f provided such right be precedent, and 
not arising eo instante with the contingency. (6) 
^^^ But a right of action in the particular tenant is 
right of en- not Sufficient to support the remainder (c) ; and 
right of ac according to the authorities, it seems that a right 
^^^ of entry wiU not sustain a contingent remainder, 
tenMt. limited by way of use ; tor it has been held, that 
if the particular tenant be devested by disseisin, 
&c., the remainders cannot vest unless the seisin 
be restored by an actual entry. But this doctrine 
assumes the existence of a scintilla juris in the 
grantees to uses ; which has been denied by high 
authority, is a refined and metaphysical notion, 
productive of infinite inconveniencies, and gene- 
rally rejected from modem practice. 
•Die doc- The doctrine of scintiUa juris does, however, rest 
/H- on strong authority (£7)9 to which we cannot at 
present oppose an adequate counterpoise. 

Lord Chief Justice PoUexfen (d) clearly and 
strongly evinces the evils of its admission ; and in 
this he has been foUowed by Mr. Feame, who 
swells the catalogue of inconveniencies (e), and 
brings to the argument ab inconoenienti an auxiliary 
m the olgect and express language of the statute of 



(27) Mr. Cruise (2 Dig. S33. Sd edition) says it stands only 
on the authority of an extrajudicial opinion of a majority 
of the judges in Chudleigh*8 case, 1 Rep. 120. Poph. 70. But 
to that opinion we may add the resolutions in fVegg t. Fillers^ 
2 RoU. Abr. 796. 22 Vm. 228, 229, 230. 2 Sid. 159. 

(a) Lloyd Y.Brooking, 1 Vent. (c) 1 Rep. 1 35 b. 

188. (d) Hales t. Risley, PoUexfl 

(b) Per Ld. Holt in Thomson 383. 

▼. Leach, I Ld. Raymond 316. (e) ConU Rem. 299. 
Biggoi V. Smiihf 2 Roll. Abr. 
796, 797. 
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useSf which says, that the cestuique use shall be 
deemed in " lawful seisin^ ^c. to all intents^ con- 
structions^ and purposes in the law, of and in such 
like estates as he had in the use." («) 

But in the author's opinion, little reliance can 
be placed on the last argument. The statute has 
not entirely clothed uses, even when legal estates, 
with the properties of common law estates. If it 
Jiad, they would not have possessed some of their 
present peculiarities. For instance, a legal estate 
jn the use would not then have had a capacity for 
a conditional determination, without an entiy by 
the grantor or his heirs, (b) But that it may be 
answered is a quality of the legal estate in the use, 
which it might have been consistent enough to in^ 
vest it with, because it has a relation to an ulterior 
use. But the property we are speaking of in the 
antecedent legal use is also relative to the future or 
contingent use : it differs from the former, only in 
the immaterial circumstance of being of a negative 
nature ; and consequently it may with equal con- 
sistency be annexed to a legal vested use. 

But the truth is, I apprehend, that the present 
question respects not the capacities of the legal 
Jreehold in the use, but those of the Juture or 
contingent use. Now as the statute does not exe- 
cute, and is in fact inapplicable to the latter, until 
the event happens upon which it vests into 
estate (c) ; and does not, therefore, extend to it 
at the moment at which the legal estate is de- 



(fl) Vide 27 H. 8. c. 10. s.l. (c) Solemnly resolved, 1 Rep. 
Fearne, 300, 301. 136. in Ckudleigh's case. 

(b) Vide supra, Chap. I. 
Sect. VI. 
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vested; it follows, that no pertinent argument 
is deducible from the language of the statute. 

And had the technical part of Mr. Feame*8 ob- 
jections against the scintiUa juris been valid, it 
would have had but a veiy partial operation ; for 
it is evidently restrainable to contingent uses 
limited by way of remainder. 

I shall only further add, that when fliture uses 
are validly raised by a bargain and sale, or cove^ 
nant to stand seised, the seisin of the bargainor or 
covenantor is, in reference to the scintiUa jurist 
^ the same with that of feoffees or releasees to uses, (a) 
And therefore, if before the future use arises, a 
bargainor or covenantor can bar it by a tortious 
conveyance, its operation proceeds from the un- 
extinguished spark of seisin, and it is not, I appre^ 
hend, strengthened by his possession of the legal 
and beneficial ownership. But this observation 
does, of course, not apply, when the ulterior use 
is a contingent remainder dependent on a pre^ 
ceding freehold in the bargainor or covenantor. 
CoDtingent But to rctum. Contingent remainders in copy- 
IT!^*" l^^^d estates are not liable to destruction by act of 
^^^ the party (J); for the legal freehold in the lord 
stands, in this respect (c), in the same relation to 
the particular estate and ulterior limitations in 
copyholds, with an estate in trustees to support, 
&c. in freehold hereditaments, (rf) Yet such are 



(a) See the resolutions in Ld. Eldon has doubted whether 
Wegg V. VUlersy supra, 204. it is his duty to interpose ac- 

(b) Paxioseyy. Loxvdall, 2 Roll, tively to prevent waste. 10 Ves. 
Abr. 794. pi. 6. Style, 249. 282. 

273. (d) Vide Lane v. Pannelj 

(c) Not in others, as it seems. 1 Roll. Rep. 238. 
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the anomalies of copyholds, that if there be no 
intervening contingent limitation^ a surrender from 
a tenant for life to a vested remainder-man or 
reversioner works a perfect merger and extinguish- 
ment of the estate for life (a) ; so that we may 
rather compai^e a contingent remainder in copy- 
holds, arising after the surrender of the antecedent 
life estate in the taker of the vested inheritance, to 
the springing of a future use ulterior to an estate 
for life in freehold hereditaments, which has be- 
CQtne united with the . inheritance. Again, the 
subordinate fee-simple estate of the copyhold, when 
it is what has been termed customary freehold, has 
been compared to an equitable estate, (i) But 
this analogy is also imperfect; for though a con- 
tingent remainder in copyholds cannot be barred 
by the tenant for life, even through the medium 
of merger, yet it becomes void, as in freehold 
hereditaments, if it does not vest during the con- 
tinuance of the particular estate, because it does 
not then satisfy the instrument, (c) 

But though a contingent remainder in copy- 
holds is safe while the tenure continues, yet it may 
be barred indirectly through the medium of an 
enfranchisement of the particular tenant; for 
thereby the tenure, and with it the outstanding, 
protective, freehold of the lord ceases to exist ; 
and therefore the contingent remainder acquires a 
liability to destruction, (rf) But it is erroneous to 



(a) Dove w.Williot, Cro. Eliz, (d) Roe d. Clemett v. Briggs^ 
160. 16 East, 406. ; the proposition 

(b) 16 East, 413. in the text is all which this case 

(c) Gilb. Ten. 249. Fearne, decides. 
320. 
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attribute a destructive operation to the enfran- 
chisement itself (a) ; for that act is perfectly 
neutral in respect to the relative state of the limit- 
ations (6), and has merely the effect of converting 
the freehold into copyhold tenure, (c) 
Condngent But Contingent remainders in equitable estates, 
'**J^^ after estates for life, are not liable to destruction 
at all (^), and indeed though a limitation which 
would be a remainder in a legal interest, may 
perhaps, with propriety, receive the same title in 
an equitable interest, yet the doctrine of remain- 
ders can scarcely be said to apply to trusts ; for 
every ulterior limitation of a trust is in substance 
a future or executory trust, and analogous to a 
future use or executory devise, rather than to a 
remainder. 

And without doubt an equity of redemption of 
an estate mortgaged in fee is within this doc- 
trine (e) ; for, notwithstanding the notions which 
a great judge (J^) used to broach, that a mortgagor 
retained at law the substantial interest (^), it is now 
well settled, that before the breach of the condi- 
tion he has only a right ofreoerter^ and afterwards 
only an estate in equity ; which it is impossible \o 
distinguish from an estate originally equitable ; and 
the modifications of which are, therefore, in every 
respect, identical with those of an express trust. (A) 



(a) This error is fallen into ance by tenant for life. £t vide 

in the marginal notes toFearne, 3 Atk. 729. 

6th edit. 319., and in 3 Prest. (e) See Mr. Butler*s note. 

Con. 541. Feame, 321. 

(h) Supra, 43. {f) Ld. Mansfield. 

(c) 16 East, 415. (g) Dougl. 457. 608. 

{d) Penhayv.Hurrel,2Freem, (k) See 2 Cruise,Dig. tit. 15. 

21 3., in reference to a convey- c. 3. 
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' We may here notice, that a conting^ent remainder, Kei^vaiofa 

•^ ^ contingent 

which has been destroyed by the act of the party, remainder. 
may be sometimes revived. This position may be 
illustrated with the case which has been mentioned 
already, of a tenant for life with a contingent re- 
mainder, and a feoffment in fee upon condition, 
but an entry for the condition broken before the con- 
tingency happens, (a) So where a man destroyed 
a contingent remainder by levying a fine, and the 
fine was afterwards annulled by act of parliament^ 
it was held, that the contingent remainder was 
revived ; but if it had been reversed for error, it 
had been otherwise, (b) 

The principle of this distinction seems just and 
reasonable. If a legislative enactment annulled 
the act or instrument by which the contingent re- 
mainder was destroyed, as the power of parlia- 
ment is unbounded, it may be fairly allowed a 
retrospective operation, and consequently inferred, 
that no such act or instrument ever existed. But 
it would have been contrary to general analogy, to 
have given to the reversal of a fine for error such 
a retrospect. When, for instance, a recovery is 
suffered on a freehold created by a fine, which is 
afterwards reversed for error, the recovery is still 
good, (c) Mr. Fearne could not, I think, have 
adverted to this case, when he laid it down, that 
if once the contingent remainder has failed for 
want of the existence of the preceding estate 



(a) Supra, 199. Raym. S14. The act was 13 

(b) Cote v. Levingston, 3 Keb. & 14 Car. 2. c. 27. 

87., cited by Northey. Ld. (c) Lloyd v. Evelyn^ 2 Salk. 

568. 
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wbem the cootingency luqpp^ned, it shall nearer 
after ari^e. (a) 

In their destnictibilitj by a tortiws cou^^yaiio^ 
of the antecedent fireeholder, contingent remoiar 
ders also differ from futui^e uses and executory 
devises. For as they are not depeqdent on th<^ 
preceding estate, no disturbance or atteratkm of 
it affects them (^b), whether that estate be in fee» 
in tail, or for life. A recovery by tenant in taU 
does indeed bar them» aa wett as oth^ linutatioos 
ulterior to the estate tail ; but this is the peculiar, 
legitimate operation of a common recovery by 
tenant in tail, which is not regarded^ diefefbre, 
as a tortious conveyance ; but this, I a^^rehend, 
is the only instance of their liability to ^inihil> 
ation. It has» however, been recently made a 
question, whether a fine by tenant in fee, whose 
estate is subject to an executoiy devise, can de^ 
feat it by a &ie with proclamations Bod nondaim 
lor five years after the right of the subsequent 
devisee accrues, (c) Were the question, decided! 
ia the affirmative, it would, of course, equally ap^ 
ply to future uses. But it is apprehended, tba;^ the 
point never can be so decided ;^ as it would thea op- 
pose the firmly' settled principle, that a iine, in order 
to bar by nonclaim, must devest and put to> a 
right ; an executory devise or future use is^ . in 
c<M]sequence of its being in legal int^jidment a 
mere right, unaffected by the fine at die time it 



{a) Gont. Rem. S49. But Brotvn, Palm. 131;. Godb. 

Mr. Fearne cefers to this case, 283. 

iUd. (c) RomiUy ^, James, 6 Taunt. 

lb) Cro. Jac. 590. Pells v. 263* 274. 
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18 levied (a) j and for thef fine to acquire a torijous 
i^eratKHi afterwards, would contravene the maxim, 
fuad ab initio nan valet tractu temporis non corma- 
Idit. It is concluded, therefore, that in order to 
bar such an executory interest, the prior taker 
must: levy a fine with nonclaim after bis possession 
becoipesi adverse. 

To the means oi* destroying ftiture uses, which 
are fumi&bed by the doctrine of scintiUa jurist al- 
lusion has already been made. (Jr) 

2. The act of law, which destroys a contin- 
gent remainder, is two-fold ; Ist. That which is 
the efiect of the act of the party. 2d. That which 
results m^*ely from the relative situation of the 
particialar tenant 

As to the first (^ these. 

As the destruction of the particular estate is 
tiie ground of annihilating the contingent remain- 
^%Vy the means by which this is accomplished are 
aot regaarded; and^ therefore, a merger of the Effect of 
particular estate is equally effective with a fine, ™^%* 
^fiiaoent, and recovery, in barring the contingent 
remainder* (c) 

Hence^ if A, tenant for life, surrender to,' or 
accept a release ftom, a vested remainder-man 
or reversioner, an intermediate contingent re- 
mainder may be excluded and barred : as, if A be 
tenant for life, and if B return from Rome, re- 
mainder to C for life, and tile reversioner take a 
surrender from A, or make a release to hint, A*s 



(a) See and consider 5 Rep. (c)Purtfoys*Iiogers^*2»^MxAt 
U^ b. 9 Rep. 106 a. 386. 

(6) Vide supra, 204. 
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estate is merged by the accession of the reveN 
sion ; for an intervening contingent interest does 
not, like an intervening vested interest, prevent 
the union and consolidation of two distinct 
estates, (^a) 

I have alleged merger to be the immediate cause 
of the destruction of the particular estate, and 
consequently of the intervening contingent re- 
mainder, as well in the case of a surrender as in 
that of a release. It should, however, be ob- 
served, that some whose opinions have great weight, 
distinguish between surrender and merger ; and 
treat the effect of the former as distinct and pe- 
culiar. (6) But it has always appeared to the 
writer, that the proximate cause of a cessation 
of the particular estate is merger. For if the 
immediate effect of a surrender, as well as of a 
release, is the union of the two estates ; in the 
one case, the less with the greater ; in the other, 
the greater with the less; why is not merger 
equally in both cases the instantaneous conse- 
quence of that union ? Where is the necessity 
of resorting to a specific substantive operation in 
a surrender, when the identical effect is produced 
by assimilating a surrender to a release ? . The 
authorities certainly support this view of the sub- 
ject. The language of the most approved text- 
• writers is, that "the fruit and effect of a surrender 
is to pass the estate of the surrenderor to the sur- 
renderee, that hereupon the estate of the surren- 



(a)Purefoi/v.Rogers,2SeL\ind. (b) Sh^p. Touch, by Rest- 
386. 301. . .' 
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^ror is drcrt/med and estinct in the estate of the suT" 
renderee.^\a) 

But when two interests are limited in the same Merger wb 
instrument to the same person, and a contingent ™ ^ 
remainder is interposed between them; as in a 
conveyance to A Jbr life, remainder to his first 
son unborn in tail, remainder to A in fee; the 
primary and ultimate limitations coalesce and unite 
only sub modo ; for upon the birth of the son they 
disjoin, and admit the remainder. {V) But whe- ' 
ther the limitations are so far separated, as to 
exclude the dower of A's wife, has been doubted; 
though it is apprehended, that dower ought to be 
devested, together with the inheritance in posses.^ 
sion on which it attached (cr) : for, first, this mo- 
dified junction of the two limitations to A can be 
sustained on principle, only upon the ground of a 
retrospective relation, in the remainder to the son, 
to the time of making the instrument ; and, se- 
condly, dower is but an accessory, and conse- 
quently ought to follow the fate of its principal ; 
as in an entry by the grantor of a base fee at com- 
mon law (rf), or in an appointment by a cestuique 
use, who has the inheritance in default of appoint- 
fnent. (e) 

But this is the extent of the exception ; for if a 
particular tenant and vested remainder-man convey 
to a third person in fee, the two estates unite, and. 



r 



(a) Touchst. SOI. Co. Litt. v. Hooker, Rep. Temp. Hardw. 
338. Co. 1. 96. Bro. Sum IS., where Cor^^a/'s case is de- 
47. nied. 

(b) Letois Botvles*8 case, 11 (d) 1 Roll. Abr. 474. 
Rep. 80. (e) Rai/ v. Pung, 5 Bar. Sc 

(c) See accordingly Hooker Aid. 561. Supra, 61. (c) 
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it is concaved, in the dwae Baaaiier, ^so far ft& 
respects the present point, as if the form&r had 
surrendered to the latter, (a) And henc^ in suf- 
fering common recover^ on an estate offreehcM^ 
and SL vested remainder, the conveyancer preserves 
tiie intervening contingent interests^ which it is 
not intended to affect, by the frame of the re- 
covery deed. (98) 

As to the second species <if legal action. 
Effect of a It is a general rule, emaciating from the above 
oTtib^par- prindples, that if the inberitsuice become united 
ti^iar te- ^ ^^ particukr estate for life (b) by descent, the 
contingent remainder dependent thereon is de- 
stroyed. 

There is, however, an exception to this rule; 
and that, from the indulgence with which last 
wiUb are construed, is allowed in the case of an 
immediate descent from iiie testator osx the par- 
ticular tenant. 



(28) The habendum is generally to '< (the tenant to the 

prcBcipe) and his assigns, for and during the joint natural lives 

of himself and the said (tenant of the immediate freehold), 

to the intent, &e/' 

It is frequently added, << To the use of the said ■ ■ (tenant 
to the prcBcipe) and his assigns, for and during the joint natural 

lives of himself and the said (tenant of the freehold) ;" but it is 

observable, that this declaration of use is unnecessary ; because, 
Ist, The estate conveyed is but a particular estate, which does 
not admit a resulting use ; (Castle w.Dodt Cro. Ja. 200.). 2d,Tbe 
object of the parties, which requires the continuance of the 
IjBgal estate in the tenant to the pracipe, is at all tinier of itself 
sufficient to prevent a resulting use. Gilb.Rep. 16. Doug. 25. 

(a) 1 Salk. 338. And vide (b) An estate tail cannot be 
3 Pnsst, Conv. 438. merged. 2 Rep. 61. 8 Rep. 

74. Supra, 80. 
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But this appesUTB to be the only exception ; fbr 
wh^n thfe descent is not immediate from the tes- 
iat<>r, a merger is effected; f<^r although the law 
will not allow the particular estate to be inevitably 
annihilated in the moment of its coming into legal 
existence, there is no reason why it should not be 
liable to destruction by a mediate descent^ as well 
as by any other adventitious accession of the in- 
heritance^ like an estate created by deed, {a) 

The diflerence between an immediate and a Difference 
mediate descent is easily illustrated. If A de- andimme. 
vises to B for life, remainder to his first son 
(unborn), and A dies, and the lands descend on 
B as A's heir, the descent is What we h&re terlii 
immediate ; atid (as it has been expressed) the fee 
descends to the heir in some soil:, bdt not to e&n^ 
Jound the estate for life^ but so as to leave an 
opening ibr the remainders^ when they happen 
to interpose between the estate fbr life and the 
fee. (ft) 

But if, in the case put, the fee had at A's death 
descended on C, fend at C's death on B, the tenant 
for life^ the descent from A would be mediate, 
and tiie contingent remainder, according to the 
distinction taken, would be barred. 

In this brief explanation of the doctrine, the 
author has adopted the distinction between the 
respective effects of a mediate and immediate 
descent, which Mr. Feame has drawn, and which 
is generally received. 

The decisionSy however, did not, it is appre- 
hended, until a case since Mr. Feame's time. 



(a) Vide Feame, 346. (b) Raym. 28. 
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HPiurrant tht» distinctieq, but only ertablidhed Ae 
inoperativeness of an immediate . descent upon the* 
partieitlar tenant (a) : but» when it is only mediate, 
there could haye been no doubt of the soundness 
pf the above conclusion; for the testator's in- 
tention is the only ground for throwing a pro- 
tection round the particular estate, and preventing 
its coalition with and extinction in the inheritance; 
and although it is fair to imagine, in favour of the 
will, that he contemplated the devolution of the 
reversion on the particular tenant when his right 
heir, yet it would be extremely unrea3onable to 
attribute to him a prospective view of so remote 
and contingent an event as a descent from an in- 
termediate person upon such tenant (6) 

One, however, who is deservedly held in high 
estimation, appears to treat this distinction as a 
doubt which required to be removed, and a dif- 
ficulty which needed explanation, (c) But that 
learned writer does not enter upon the discussion 
with his usual discrimination and force of reason- 
ing ; for he classes tiie case of Duncomb v. Duju. 
comb{d)y among those with which he illustrates 
his proposition, that where a remainder is devised 
in contingency, the reversion, which descends to 
the heir, does not merge the estate for life; 
whereas that case is wholly inapplicable. For, 



(a) Plunkett v. Holmes, 1 Lev. (b) Crump d. WooUey v. Nor- 

11. Raym. 28. Boothhy v. tuoorf, 7 Taunt. 362., has de- 

Vernorif 9 Mod. 147. Arcner*8 cided this poini;. 
case, 1 Rep. 66. Mr. Fearne (c) Sergt. Williams, 2 Saund. 

denies the resolution contra in 382. n. (I). 
Wood V. Ingersoley Cro. Jac. (d) 3 Lev. l-S?. 
260. 
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first, the remainder in question there, was adjudged 
to be vested ; aiui, secondly, there was no descent 
of the inheritance at all on the tenant for life, but 
it was limited to him in the same instrument, and 
consequently would only have worked a partial 
merger, or (as it is called) execution sub modOf 
even if the intervening remainder had been con- 
tingent, (a) 

But when the particular estate is created by When^ 
will, and the inheritance descends upon il^ but not always ef- 
Jrom that testator, a merger is of course effected, ******* 
and a contingent remainder, limited thereupon, 
consequently destroyed. (6) 

The same proposition applies to similar limit- 
ations in deeds (c), for they have no pretence to 
exemption from merger under any circumstances. 

It is manifest, from what has been already said, 
that an executory devise or future use is unaffected 
by the' descent of the vested or resulting fee on 
the preceding taker, when his estate does not 
amount to an estate of inheritance. As, if there 
be a limitation by way of use or devise, to A for 
life, until B returns fi-om Rome, and after that 
event to C in fee, it is a corollary from principles 
we have often adverted to, that the descent of the 
resulting inheritance on A does not prejudice the 
contingent executory limitation. 

But the Courts have gone farther than this, in 
establishing the indestructibility of future uses and 
executory devises ; and even (as it has been 



(a) Supra, 213. (c) Hooker v. Hooker, Rep. 

(b)Kent V. Harpooly T. Jones^ Temp. Hard. 1 3. 

76, 77. 
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thought (a) y in violation of true principle ^ foif 
they have hel4 that the descent of ^the executory 
interest on the owner of die vested fee does not 
extinguish it; but that, on the other hand, if the 
rested estate be descendible to the heirs es parte 
patemdi and the executory interest to those ear 
parte materhd, and the event on which the latter 
is to vest should arise, then, notwithstanding the 
union, the descent will be governed by the gift of 
the contingent, not by that of the vested in-' 
terest (b) 



Sectjon VI. 

Of the Manner in vohidi contingent Remainders are preserved 

from Destruction. 

The liability of contingent remainders to de- 
struction being found incompatible with the ob- 
jects of settlements, was virtually avoided by an 
expedient which is now almost universally adopted, 
viz. by limiting a vested remainder to trustees be- 
tween the beneficial freehold and the contingent 
remainder, in order to support them. We are 
indebted for this improvement to Sir Orlando 
Bridgeman and Sir GeofTry Palmer, who, during 



(a) 1 Rrort* Est. 467. 8 Prest. (A) Goodright Y.Searle, 2WiIs. 
Conv. 494., 4f9fi, 496* S6. Goodtiik v. White, 15 East, 

174. 
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the civil wars, forsook the bar for the humbler biit 
safer practice of conveyancing, (a) 

Hence the tenant for life cannot merge hi^ Li«*t»<*o»^ 
estate, by surrendering to the first taker of a pr«t«iitea 
vested estate of inheritance ; and if he makes a w^T' 
tortious conveyance, a right of entry arises in the 
trustees (b) ; and although the trustees may at Icew 
join with the particular tenant, and bar the con- 
tingent remainders, yet equity interposes, and in 
general cases declares them guilty of a breach of 
trust, and responsible for the consequences: and 
notice, or the absence of a valuable consideration, 
places the purchaser upon the same footing with 
the original trustee, (c) 

And on the ground, that what would not have Bargain 

, and sale 

been a trust before the statute of uses, is not a use supposed to 
now, it has been justly suggested, that if* the wben? ' 
trustees who have the legal estate bargain and 
sell to a purchaser who is affected by one of 
those circumstances, the conveyance is cJtogether 
void, (d) This principle extends to a lease and 
release when the former is (as it usually is) a bar^ 
gain and sale under the statute of uses, (e) 

But though some circumstances so far justify 
the trustees in joining to bar the contingent re- 
mainders, as to exempt them from punishment for 
a breach of trust (/) , yet perhaps the only case in 



■^-Mk«i>adk«tadk^MI*rila 



(a) 2 Bl. Com. 171, 172. 
But these trusts arose out of 
the doctrine in Chudleigh*s case» 
1 Co. 120., and in Archers 
case, ibid. 66, 

(b) 2 Lev. 52. 54. 3 Keb. 
110. Fearne, S26. 

ic) Fearne^ 326. 
d) But. Fearne, 327, n. (1). 



i; 



(e) See Mr. Butler's expla- 
nation, ibid, of Mansellv. Man" 
sell, 2 P. Wms. 678. His rea- 
sooing, though just, is refined. 
It does not, however, appear 
to have received the consider- 
ation it deserves. 

(/) Fearne, 32^ to 338. 
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which the trustee can do so with saftty, is when 
the ddest son, who is tenant in tail under the set- 
dement, requires his concurrence (a), which is 
necessary to make a tenant to the pnecipe, when 
the parent takes only an estate for years. (6) (29) 

For the trustees ought never (except in this 
case) to act in direct violation of the trust, without 
the direction of a Court of Equity ; and that juris- 
diction is very sparingly exercised, (c) 

But it is at length settled, that trustees joining 
in a recovery after the first tenant in tail is of age, 
is not a breach of trust, and therefore a purchaser 
may safely buy under the title acquired by the 
recovery, (d) 

There are some cases in which, as Mr. Butler 
has justly observed, the limitation to these trustees 
is sometimes improperly omitted ; those in which 
it is desirable to protect the contingent remainder 
from the consequence of the death of the tenant 
for life, and a fiiilure of the line of contingent re- 
mainders immediately expectant upon his estate 
or of the cesser of his estate, by a proviso for that 



(29) This, at the present day, is not unusual in practice. The 
utility of the plan is obvious when the object is to protract 
alienation ; and as the estate of the parent or husband is for a 
term determinable by his life, and which his life will not 
exceed, the only disadvantage of it is, that it loses him the 
privileges which the law has annexed to the enjoyment of a 
freehold. 



(a) Feame, 333. 1 £q. Abr. 
pi. 1. in note. 

{b) See fVoodhouseY, Hoskins^ 
3 Atk. 24. ; and arg. Moody 
V. Waltersy 16 Ves. 291. 

(c) Feame, 337. 



((f) Biscoe V Perkinsy 1 Yes* 
& Beames, 485. The Lord 
Chancellor has since decided 
the same point in the saine way^ 
Sugd. Vend. 704. 6th edit. 
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|Mirpose> before the vesting of an Ulterior line of 
remainders. As» if there be a limitation to B for 
life, remainder to his first and other sons in tally 
remainder to C's sons (unborn) in like matmeiv 
remainder to D in fee ; to prevent the failure erf 
the remainders to the sons of C, from there being 
none living at the decease of B without issue, there 
should be a limitation to trustees and their heirsy 
during such time as those remainders are kept in 
suspense* (30) 

But the estate usually limited to the trustees is 
for the life of the tenant for Ufe ; the advantage of 
which is, that the ulterior limitations may be legal 
estates : whereas, if the trustees took the fee, they 
Ivould be merely equitable, and the legal estate 
exposed to adventitious entanglements. And if,- 
in a will or conveyance to uses, there is a proviso 
for determining the estate of the particular tenant 
on a certain event, and letting in the next in re-^ 
mainder, and the next beneficial taker be at that 
time unascertainable ; then the estate of the trustees, 
limited to them in the usual way, during the life 
of the particular tenant, will notwithstanding con- 
tinue, and support the contingent remainders, (a) 

(30) By compressing, and but partially representing, Mr. 
Butler's observations, I have perhaps obscured them. The 
reader is, therefore, referred to his note (c), Fearne, 221. The 
case there put, is of a tuf//; but it might, as in the text, have 
been stated generally, as applying to conveyances to uses. 
Vide supra, 29. and n. (b), 

{a)Doe d,Heneag€ v. Heneage, conditional limitation ; and con- 
4 T. Rep. IS* See this case sequently required not the sup- 
referred to, Fearne, 255., and port of ani/ particular estate ; 
that gentleman's opinion on it yet it was assumedt both by 
in the Appendix, 617. But it is the bar and the bench^ to have 
observable, that the interest been a contingent remainder, 
accruing by that event was a 
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But the estate to support contiiigent remainders 
cannot be limited in bargains and sales, unless the 
trustees either pay, or are expressed to pay, a real 
or nominal consideration in money or money's 
worth (a) ; nor, in a covenant to stand seised, un- 
less the trustees are themselves within the con- 
sideration of blood (6) : for consideration is of the 
essence of these assurances, because they were ori- 
ginally contracts (c), and have become conveyances 
of the land only by virtue of the statute of uses. 

We may conclude our notice of this estate, on 
the legal basis of which equity has erected parti- 
cular duties, with remarking, that even when no 
trustees are appointed to preserve contingent re- 
mainders, equity . does in some respects extend 
over them, and other executory interests, whe- 
ther in persons m esse or not in esse, its protective 
care: it will prevent unreasonable waste being 
OMnmitted by the tenants in possession (dQ ; and 
lofi even gaoe so fiu* as to decree a restitution 
of the value to a contingent remainder^man, for 
waste before the contingency by the tenant in 
possessioQ, in collusion with the person in fee in 
remainder, (e) 



{a) 1 Co. 176 a. 2 Mod. 252. 
1 Freem. 249. 22 Vin. 205. 

(b) Carth. 139. Moor, SOS. 

(c) 2 Inst. 672. 

(d) 1 Eq. Ca. Abr. 400. pi. 4. 

(e) Garth v. Cotton, 1 Ves. 
254. 54£. Dick, 183. S. C. 
Stansfieldv.Habergham, lOVes. 



278. But as no remainder- 
man is entitled to action of 
waste against a tenant for Ufe^ 
unless his estate be of inherit- 
ance and immediately expect^' 
ant thereon, (see 1 Inst. 218 b. 
n* 2>) tiie estateof the trustees 
totally preehides.tti 
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Section VII. 

ft 

Capacity of contingent Bemainders for transfer. 

I SHALL consider this subject, 

1st With reference to the act of the party. 

2d; With reference to the act of law. 

As to the first, 

A contingent remainder is a mere riffht ; and Contingent 
cannot^ strictly speaking, be transferred by any future uses, 
c<m)€ycmc€ (a) at common law, or under the sta- ^^bie. 
tttte of uses, {b) 

lliia is equally true of executory devises and 
future uses (c) ; but as these interests are not the 
lesa exeetUortfi because they happen to be vested^ 
(i. e^ because they are fixed m a particular asceir^ 
tained person^ or class of persons,) it fbllows, that, 
whether they are coivtingent or not, in respect to 
transferability they are pari gradu with contin- 
geM remainders. And when we meet, a$ we 
sometimes do in^ accurate writers, the proposition 
that an executory devise may be transferred by a 
common law- conveyance when it shall be t^ested^ 
we must understand it to mean, when it becomes 
vested in possession. 

But when, either in a contingent remainder, 
future use, or executory devise, the person is 
ascertained) and the event only is uncertain, the when de- 
intereat is devisable (d) ; for it is not a mere pos- ''^^^' 

(a) Feame, 366. (d) Roe v. Jones^ \ Hen. 

(6) Vide 1 Sand. Uses, 108. bl. 30. Moor v. Httwkitu^ 

(c) lORep. 50.; 4 Rep. 66 b. ; 1 H.Bl.Rep. 33. JonesY.Peny^ 

1 Inst. 966 a. la error. 3 T. Rep. 88^ 
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sibility, but within the statute of wills, which 
extends to all persons having an interest in lands, 

&C. 

, But when the p^'son is unascertained, as in a 
limitation to A ^md B for their lives, remainder to 
the survivor of them in fee, or to A for life, re- 
mainder to the right heirs of B, the contingent 
remainder is not, as in the former cas^ a possi- 
bility coupled with an interest, but a mere possibi- 
lity, and not transmissible by devise, (a) 

This distinction equally applies to future uses 
and executory devises (6); and, it should seem^ 
to executory interests in terms of years likewise, 
which, when the person was ascertained, were 
always held devisable, (c) 
^''^ But a contingent remainder, or other executory 

interest, may, when in fee, be bound by esto{^el^ 
by a fine, or common recovery in which the re- 
miunder-man or future limitee is vouched. (aQ But, 
if in tail, the issue will not be bound ; for the 
estoppel is then personal to the recoveree^ (^) 
But, whether in fee or in tail, it will be bound 
by a fine with proclamation Qf) ; though it seems, 
t^at a fine, in order to effect a bar, ought to be 
for years (g) ; for a fine in fee of a contingent re- 
mainder, or any future or executory interest, has 
been assimilated (A) to the fine of a disseisee, 
which confirms the possession, (i) 



(a)Do€r.Tofnkinsonf9Mavle {e) Say and SeWs case, 

&8eL165. 10 Mod. 40. 

(A) 3 T. Rep. 88. 9*, 95. (/) 4 H. 7. 32 H. 8. 

{c) Veizy v. Pin^uoM^ PoUex. (g) Weale ▼. Lower^ Pollex- 

44. Windv. JekyU, 1 P. Wms. fen, 54. 

572. {h) Ibid. 

(d) 10 Mod.45. Godb.147. (i) Buckler's case, 2Co. 55. 
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A late case in the Exchequer does, howevef , Davis t. 
militate with this distinction. So far as is material ^^^ 
to the present point, A was tenant for life, re- 
maiqder to trustees to preserve contingent re- 
maiiidf rs, remainder to his wife for life, remainder 
to trisstees, &c., remainder to the children of the 
marrii^e, remainder to the survivor of A and h\s 
Wife« in fee* A and his wife, there being no issue, 
mortgaged in fee by lease and release, subject to 
the Ufies limited by the settlement for the children 
of Ihe Qiarri$ge, and covenanted to levy a fine 
come ceo, which was afterwards levied to the use 
of the mortgagee and his heirs, during the lives of 
the husband and wife and survivor, with remainder 
to confirm the uses of the settlement for the bene- 
fit of the children, and subject thereto to the use 
of the mortgagee in fee. It was held, that the 
cositingent remainder in the survivor was not de^ 
strpyed by the fine, because it was controlled and 
limited by the deed which led its uses, and which 
unequivocally showed, that the parties meant only 
to give the mortgagee a security for his money, 
$tnd; had no intention whatever to aflfect any of the 
limitations contained in the original settlement; 
but that the fine uncontrolled, and unruled by . 
thQ d#ed, would have equally destroyed them 
aU*(a) 

It is, perhaps, to be lamented, that the observ- ObB^rv* 
ations. of the Chief Baron, who delivered the ^^^ 
judgment of the Court, pointed principally at the < 
tortious operation of the fine, instead of its oper- 
ation by extinguishment i which was pressed by the 

(a) Davis v. Busk, 1 M.Clell, & Y. 58. 

Q 
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bar. The assumption of his lordship, that wme 
of the contingent remainders were intended to be 
affected, cannot (it is submitted with great defer- 
ence) be admitted. For although it was clear, 
that the limitation to the children was not de- 
stroyed, yet the parties unquestionably intended 
to pass the contingent remainder in the survivor ; 
as, subject to the interest of the children, the 
^e was limited to the use qf the' mortgagee. As, 
therefore, the deed which led the uses of the 
fine, contained this express limitation, it left no 
avenue for presumption. 

If the circumstance of that deed being by 
way of mortgage made a difference, it would be 
a renovation of that anomaly which Lord Mans- 
field endeavoured to introduce into our system of 
property, of considering a mortgage at law as in 
equity a mere ptgnorititious transfer, leaving the 
substantial interest in the mortgagor (a) ; a doc- 
trine which, though abstractedly rational, and 
consonant to that great man's liberal and en- 
lightened mind, is much to be deprecated, if we 
are to regard our laws as a science ; and which, 
therefore, later judges have unhesitatingly re- 
jected, (i) 

But wheil the deed of uses of a fine come ceo, 

levied by a contingent remainder-man, or execu- 

£flr«et oi tory devisee, &c., limits only an estate for years, 

the fine and .■ •/« ^i /* - i • i • #• 

deedof uws tucn, II the nuc IS levied in pursuance of a cove- 
^^^" nant contained in that deed, so that they may be 
e^^^' construed together, and as forming one integral 



(a) Doug. 457—608. ' (b) 1 Brod. A Bingh. 938. 
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assurance (/r), an estoppel is doubtless effi^cte4 
the same as if the fine itself had been sur con^ 
cessit for years. (V) 

The distinctions we have examined are some- 
times adverted to in general practice, in one case 
of frequent occurrence, which is too important to 
be passed over without consideration. 

In the well known case of Vkk v. Edwards (c)^ Obwrr- 
lands were devised to two trustees and the sur» oie cLeor 
vivor of them, and the heirs of such survivor, in ^wardi. 
trust to sell ; and Lord Talbot held, that the fee 
did . not vest in the trustees, but being limited to 
the survivor was consequently in contingency ; but 
that a fine from the trustees would pass a title to 
a purchaser by estoppel; and cited the case of 
Wedle V. Lower. 

But Mr. Fearne has pronounced an almost un- 
qualified censure upon it((;Q ; and his observations^ 
which even purport to evince its incongruity and 
absurdity, have been generally acquiesced in: 
but, with great submission, the writer doubts the 
justness of the criticism, and of the prevailing 
opinion on the doctrine ; and the illustrious name 
of Lord Talbot will protect him from the impu- 
tation of arrogance, in venturing to weigh his au- 
thority with that of those who have impugned it 

Mr. Fearne denies the applicability of Weak v. 
lifmevy because in that case the fine was levied by 
the remainder-man, and did not at all afifect the 



(a) HerringY.Brownf Garth. (b) Vide supra, 224<. and Da* 
22. Doe dem. Odiame v. v» v. Bmh^ supra. 
Whiteheady 2Burr. 704. Tyr- (c) 3 P. Wins. 872. 
rel T. Marsh, 3 Bing. 31. et (d) Cont. Rem. 357 to 359. 
vide supra, 201. 

Q 2 
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particular estate ; whereas, in the principal case, 
he says, the question would have been, whether 
the fine of the trustees, bein^ tenants for life^ 
wbuld not have destroyed the contingent remain- 
^(3r in fee to the survivor, &c. 

Now, we are to observe, that in Weak v. Lo^wer 
the distinction betweai a -fine in fee and a fine^r 
years was taken, and tiie eflfect of bijtdmg by 
estoppel ivas denied to the forilier, and attribute 
to the. latter. Consequently, when Lord Talbot 
aflrmed generally^ that a fine was sufficient to 
inaBce ^a title to the purchaser, and immediately re- 
fbfted >to the case of Weak v. Lowery be meant a 
finef(ir years. 

This leav^ the question, whether assuming the 
effect, which Lord Talbot attributed to the limit- 
■atioiis, such a Jine would have had tiie operation 
of binding the contingent remainder in the sur- 
vivor by estoj^l ? 

. Mr. Eearae does not notice the distinction taken 
in Weak v; Lower ;. and it may be advanced, that, 
however doubtfcrii it may be,! whether a fine in fee 
win MM l»nd by estoppel(d), there is no doubt 
thfit a fihe)f<$ryeari possesses that operation ; and, 
therefore^ it might ' hava bound the contingent re- 
mainder, in Vioic v. Edwards^ unless it .opemted 
tot^iouEly. 

'Bui such a fine is an innocent assurance (Q, 
and; therefisre, it might have bound, the. con- 
tingent fee, and at the same time passed an estate 
in possession, without destroying or disturbing 



(a) Vide But. Co. Liu. 191a. (b) Pigott ▼. Salisbury, 
Siigd. Grib. Uses, 124. 2 Mod. 109. 
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the interei^t ulterior to die particplar estate for 
life. 

Mr. Feame proqeeds^ however, to attack Lord 
Talbot's coQstrucitioii of the lin^itatioQ, affiilmin^ 
that the devise beipg to the trustees, in trust tQ 
seU, would have carriedt in the very nature of the 
triist, such an estate as should enabJie the trusty 
to pei[f<)rm the trusty by disposing of the fee, in 
exclusion of the heir at law, supposing the devise 
to. the trustees there had been indefinite, witboi^ 
any words of limitation at aU, either to the sur-. 
vivor or the heirs, &c. 

Now, with great deference, this construction is 
tej^ble upon no recognized principles : for the 
annexation of a trust for sale creates a fee by 
implici^tiQn only ; and it must be conceded, that 
implication ought not to break down apd neutralise 
an express limitation, which would have beea the 
case in Vick v. Edwards^ if the limitation to the sur- 
vivor and his heirs, which expressly gccoe him a CW' 
tingentj^9 had been virtually expunged by. ^n* 
nexing the trust for sale to the primary indefi? 
uite devise o£ the freehold, for the purpose of 
expanding that implied estate into the fee-simple. 

Lord Talbol^ therefore, did but adhere to those 
strict but firmly settled and useful rqles ; a der 
viation from which brought down upon that 
great lawyer, Lord Mansfield, from Mr. Feame 
himself, the most pointed sarcasm, clothed^ faowr 
ever, in truths which all have hailed, who prefissr 
the certainty of definite rules to the preourious- 
ness of unlimited discretion, even in the wisest and 
most upright judges. 

Q 3 
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Mr. Fearne considered the argument for vesting 
an estate in the trustees rendered stronger by the 
limitation to the survivor ; but this view of the 
case is extremely singular; since nothing was 
better known, or more strongly established, even 
in Lord Talbof s time, than that a trust for sale 
may give a fee by implication: and therefore his 
lordship's opinion must have proceeded from his 
reading the trust for sale as referring to the con- 
tkigent fee qfthe survivor ^ and consequ^tly as not 
affecting the antecedent limitations. 

But, says Mn Fearne, the effect of the devise to 
the survivor is included in that of the devise to 
the trustees and their heirs, inasmuch as it ex- 
pressly directs the fee to the same person as such 
a complete limitation would ultimately carry it to ; 
it, therefore, does not contradict the construction 
of a joint fee ; it is merely deficient in expression 
by stopping short of the intended extent, as in the 
case of a devise without any words of limitation, 
but not so fully as that does. And why, he con- 
tinues, is not the less deficiency to be supplied by 
construction on the nature of the trust in one case, 
as well as the greater in the other. 

But surely that construction is dangerously 
latitudinary, which, in order to draw a particular 
inference, begins with expunging from the instru- 
ment an express limitation ; and then, having ob« 
tained the desired conclusion, resumes and re- 
cognises that express limitation, and aflSrms it to 
be nugatory, because implied and involved in the 
legal operation, which, if it may be so expressed, 
had been acquired in its absence; 
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This part of Mr. Pearne's argumenti therefore^ 
it is respectfully submitted, is also fallacious ; and 
the sophism seems to consist in his assuming, that 
the limitation of the freehold may be regarded, 
for a moment, abstractedly from the limitation of 
the inheritance, and attract the trust for sale, and 
be consequently expanded into the fee, which in* 
stantaneously involves and merges the contingent 
interest in the survivor : whereas no rules of law 
ai*e founded on a firmer basis than those which 
command the construction to be made upon the 
whole instrument^ ex viscerihus testamenti (a) ; and 
to reject nothing which can have a legal and con- 
sistent operation, (b) 

What, then, remains ? only an argument ab in- 
convenienti, deduced from the virtual frustration 
of the testator's intention, by the inability of the 
trustees to make a present title to a purchaser. 
But Lord Talbot's decision leaves tio room for 
this argument; for while his lordship affirmed, that 
the inheritance did not vest in the trustees, he 
i^ewed in wJiat manner a conveyance might be 
effected, even without - the concurrence of the 
heir. 

But while the writer takes the liberty of ex- 
pressing these reflections on the case of Vick v. 
EdwardSy it is incumbent on him to observe, 1st. 
That Lord Talbot's idea of the fee being in abey- 
ance, upon the principles above explained (c), is * 
erroneous ; as is the conclusion his lordship draws 
from it, that the heir's joining in the conveyance 



(a) SBarr. 1541. (c) Vide supra, 175—178. 

\b) 2P.Wms.282. 

Q 4 
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would have no other eflfect than that of supply- 
ing the want of proving the will : fi)r as the fee 
was not in al>eyance, but resulted to the heir of 
the testator, a conveyance from him would have 
passed it until the death of one of the trustees. 
Sdly. That the general ptadice of tibe profession, 
and the MS. case cited by Mr. Eearne (a), militate 
with the authority of Lord Talbot, though sup- 
portable, it is apprehended, by liie strongest ar- 
guments ; and under devises similar to that whidi 
has been discussed, it is generally demed safe to 
' take a tide irom the trustees idone with a lease 
and release. (6) 

But a contingent remainder or executory interest 
in copyholds cannot be surrendered (c) ; and, per- 
haps, there are no means of binding it by estoppel 
but an act of parliament. 

But it is observable, that though at law a pos- 
Ability (that is, any contingent or executory iii* 
terest,) is not assignable, yet it is so in equity for a 
valuable consideration, (d) Hence, therefore, wh^i 
e contingent remainder, or other executory in- 
terest, is derived from an equitable ownership, it 
is as entirely and completely transferable, as a 
portion of the trust which answers to a legal 
estate ; but when such executory limitation con- 
fers a l^;al right, of course a conveyance, recog- 
nised only in equity, can have no other effect than 
* to convert the executory limitee into a trustee for 



(a) GoodtUle v. Layman, (c) Doe dem. Dormer v. WU- 

(h) Co. LitU 191 a. n. 1. 5011, 4« Barn, <& AW. 303, 
After sec. 301. 17tfa edition. {d) Per Lord Hardwicke, 

2Atk.616. 
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the vendee, when the event happens upon which 
the interest of the former vests. 

And any possibility (except a power simply col- 
lateral) {a) may at law be released to one who has 
a freehold in deed or at law. {V) 

Secondly^ with reference to the transfer of con* 
tingent remainders by the act qflaw. 

It may be laid down, that contingent remainders. 

« • ' » ' 

executory devises, and future uses, when descend* 
ible, are governed by the same rules and principles 
as vested remainders ; and the test of their trans- 
missibility by devise, the ascertainment of the 
person (c), is equally the test of their trans- 
missibility by descent. And, indeed, it has been 
long a convertible proposition, that an interest 
which is devisable, is descendible, (d) 

One peculiarity, however, is deducible from the 
incapacity of these executory interests for being 
conveyed, viz. that an ownership tantamount to a 
seisin, so as to make a possessio JratriSy cannot be 
acquired in these, as in a vested remainder, (e) 
But each heir for the time being is so far the owner 
that he may devise or release, (jf ) 



(d) 15 H. 7* fol. ll.b. 1 Rep. sense as in the foregoing para- 
Ill. 174<. Mo. 605. graph. 

(b) Litt. 447. Co. Litt. 266b. (c) Supra, 22S. 
265 b. The author uses the (d) 1 BL Rep. 605. 
word possibility in the same (e) Vide supra, I29o 

(/) 2Prest. Abs. 443. 
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On reperusing p. 213., the Author fears he may 
be misapprehended, and will therefore add here, 
that though Lord Hardwicke in Hooker v. Hooker^ 
note (c), held in opposition to CordoTs case, Cro. 
Eliz. 315* that dower might attach on a remainder 
in fee, disjoined from the immediate freehold by 
an intervening contingent interest, he seems to have 
clearly admitted that it must be dtfeated by the 
vesting of such interest. 

A conditional limitation having been illustrated 
Chap. I. Sect. VI., the case put p. @17*f for an inci- 
dental purpose, was intended to give only its effect. 
The reader will, therefore, understand the clause fol- 
lowing the limitation of A's estate, to be expressed, 
in the grants by a conditional proviso, according to 
the doctrine in p. 51. 57 f 58. 

In p. 60. n. (23) the interest of C is a remainder 
in the two latter cases (see p. 51. 1590» ^ ^^ffti^W 
use in the Jbrmer (see p. 27.) 
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A. 

Abeyance, 

of the freehold not allowed at common law, 34. 181. IBS. 

otherwise of the inheritance, 174. 178. 

doctrine of, inapplicable to uses and devises, 178. 

distinguishes contingent remainders at common law, 174. 

exammation of Mr. Feame's observations on, 175. 178. 
ACTION, 

right of, will not support a contingent remainder, 204* 
ADMINISTRATORS. See 40. 
ADMITTANCE, 

of particular tenant in copyholds is the admittance of 
them in remainder, 65, 66* 

whether the principle applies to limitations which are not 
remainders, 87* 89. 

when it is not necessary, 128. 
AGE. See 102. to 113. 
ALIEN. • See S3, 34. 
ALIENATION, 

provisions against, 168. 

tortious. See Tortious. 

innocent, 200. 
ANALOGY, 

between legal and equitable estates, 17. 

between legal and equitable recoveries, 139* 

between common law conveyances and conveyances to 
uses, 16. 
ANNUITY, 

remainders in, 84. to 86. 
APPOINTMENT, 

its relation to the instrument containing the power, 45* 

effect of, 46, 47. 

power of, does not suspend the ulterior limitations, IOO9 
101. See Potoer, 
ASPECT, 

double, contingency with, 27^ 28. 
ATTAINDER, 77. 
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B. 

BANKRUPTCY, 

may determine a husband's estate, and give effect to a 

limitation over, when, 171« 
whether a general provision against alienation involves, 

171. 
BARGAIN AND SALE, 

nature of, 69. 

peculiar consideration essential to, 69* 

whether contingent use can be limited in, 70. 

conveyance of a reversion or vested remainder bj, 1 17« 

an innocent assurance, 200. 

when connected in its operation with a. fine or recovery, 
201. 
BASTARD, 

limitation to, and his heirs, with remainder over, 34. 

not in essCf remainder to, void, 160* 

C. 

CESSER. See 187. 
CESSION 

of the tenancy disallowed in the feudal times, 34. 
CHATTELS. See Term. 

clearly settled that trustees may take a chattel interest, 
under what devise, 105^ 

observations on the case of Warier v. Hutchinson^ 107. 

whether a prior implied estate can be a chattel interest, 
where, 109. 

a distinction in respect to this point, 110. 
CLASSIFICATION, 

of contingent remainders, 154. 174. 

of Mr. Fearne commented on, 180. * - 

COMMON LAW. See Convet/anceSy Freekoldy Uses. 
CONDITION, 

distinguished fVom a limitation, 51. 

what events the doctrine of conditions comprises, 51. 

what words make ex vi termini^ 52. 

in wills, whfltt, 52« 

when the devise is to the heir, 52, 53. 

doctrine of, strictly at common law, 53. 

when adjudged to be waved, 53. 

a remainder limited to commence on, void, 54. 

such words how construed, 54. 

estates to be enlarged on, 5&. 
CONDrnONAL FEES, 

account of, 8, 9. 
CONDITIONAL LIMITATION^ 

are not remainders, 59, 60. 

allowed only in wills and conveyances to uses, 59. 

propriety of the denomination, 60. 
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CONDITIONAL LIMIT ATICOIS -^ cofiHmed. 

not governed by the constnictive principles of the common 
law in regard to conditions subsequent, 62. 

CONSIDERATION, 

to what conveyances essential, 69* 

in a bargain and sale, tantamount to what, 70. 

need not be paid on the execution of a bargain and sale, 7L 

by one of sev»*al batrgainees, intended t^ have been paid by 

them all, 71« , . 
in a covenant to stand seised, 72« 
effect of the want of a valuable consideration in a con- 

vdyance ftoma, trustee, 219* 

CONSTRUCTION, 

of the statute of uses, efiect of, 14. 
of wills peculiarly liberal, 16. 
of limitations of use, 16. 33. 
of conditional limitations, 62. 
' of .grants, 115. 

CONTINGENT REMAINDERS, 

defined, and criterion of, examined, 149, &c. 

%lr. Fearne's criterion does not hold universally, 150. 

effect of the intervention of a contingent remainder in fee, 
between the pmrticular estate, and a concurrent remain* 
der to a person in esse, 150. 

of the interposition of other contingent limitations, 152. 

division of contingent remainders, 154. 

on account of the events 154. 

cases in which the event is good, 155. 

expressly mentioning an event abstractedly uncertain does 
•not^ways render the remainder contingent, 15^. 

events giving birth to the remainder, but in no wise affect- 
ing the particular estate, 159. ^ 

events givmg birth to the remainder, and simultaneously 
determining the particular estate, 159. 

cases in which the event is bad, 160. 

by being too remote, 160. 

by being contrary to the nature of a remainder, 167* 

by being contrary to itself, 167* 

by being contrary to. the nature of the estate it is annexed 
to, 168. 

by being contrary to the policy of the law, 170. 

remainders contingent on account of the person, 171. 

only one instance of a remainder contingent merely on 
account of the person, 171 • 

secondary division of contingent remainders, 174. 

estate requisite to support. See Particular Estate* 

time withm which it must vest, 192. 

posthumous child, capable of. See Posthumous Childn 

when a remainder in part of the land may vest, while a re- 
mainder in another part of the land may fail, 193. 
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CONTINGENT REMAINDERS — cmImmo^. 

a point of dittinclioii between remainden and revenionty 

195. 
a contingent remainder may fiiil as to some, and take effiect 

as to other persons, 195. 
contingent remainders by way of use or devise, possess 

every conmion law liability, 196. 
a point of contrast between contingent remainders, and 

future uses, &c« 197* 
destruction of contingent remainders, 198. 
by act of the party, 198. 
by a tortious conveyance of tenant for life, or tenant in 

taU, 199. 
a fine of a thing lying in grant does not bar a contingent 

remainder, 200. 
nor do conveyances deriving their operation from the 

statute of uses, 200. 
unless when connected with fines or recoveries, 201. 
this legal incorporation contended for, where, 201. 
what assurances do. not affect contingent remainders, even 

indirectly, by creating a forfeiture, 202. 
whether any alteration in the preceding estate destroys the 

contingent remainder, 203. ' 
contingent remainder supported by right of entry, 203. 
but not by right of action, 204. See Support, 
a contingent remainder which has been destroyed may 

be sometimes revived, 209. 

destruction of, by act of law, 211. 
a merger of the particular estate, effect of, 211. See 

Descent Merger. 
of the manner in . which contingent remainders are pre- 
served from destruction, 218. See Destruction and 

Support* 
capacity of contingent remainders for transfer, 223. 
cannot be* conveyed, 223. 
when devisable, 223. 
may be bound by estoppel, when, 224*. 
transfer of, by act of law, 223. 
descendible, when the person is ascertainable, 223. 
a possessiofiatris cannot be acquired in them, 223. 
CONTINGENT USE, 

operating by way of remainder, 59. 
in a bargain and sale, 71 • See Use* 
CONTRARIETY, 167, 168. 170. 
CONVEYANCES, 

at common law, limitation void in, 27. 

deriving their operation from the statute of uses, do not 

bar a contingent remainder, 200. See Construction. 
COPYHOLDS. See Admittance. 

whether excluded from the operation of the statute of 

uses, 86; 87. 
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COPYHOLDS — continued. 

remainder in, not dependent on the particular estate, 42. 

in some, the custom of intailing does not exist, 85* 

modes of barring in tails in, 140. 

fee on a fee in, 86. 

whether such executory limitations are not supportable 
only as future uses, 86 to 89. 

conclusions from the enquiry, 89. 

grant of, vested remainder in, 128. 

grant from the lord includes, or rather is identical with, an 
admittance, 1£8. 

contingent remainders in, 206. See Customy Destruction. 
COVENANT TO STAND SEISED, 

void limitation in, 39* 

remainders in, 72. 

to the use of a stranger for life, and afler his death to the 
use of the covenantor's son, whether the use arises to the 
stranger, 72, 73. 

an implied use in, when amounting to a freehold, capable 
of supporting a contingent remainder, 183. 

an implied use in cannot be, when, 184. 

estate to support contingent remainders cannot be created 
in, when, 222. 
CROSS, 

remainders, usual limitation of, in settlements, doea not op- 
pugn the doctrine of double possibilities, 172. 
CEOWN, 

vested remainder in, 119. 

cannot alien it, without what, 119. 

remainder or reversion in expectant on an estate tail, 138* 
CURTESY, 

remainder of inheritance expectant on a freehold. not sub- 
ject to, 130. 
CUSTOM, 

requiring two several fines, effect of. See Copyholds. 

D. 

DECLARATION OF USE, 

consideration in a bargain and sale only tantamount to, 70. 

fine and recovery, how far controllable by, 201. 
DEEDS, 

vested remainders not transferable without, 113, 114. 

otherwise of a freehold in possession, 114. 

common denomination of assurances, 115. 
DEFINITION, 

of a remainder by Lord Coke, 24. 

by the author, 96, 97* 

of a vested remainder, 98. 

of a contingent remainder, 149. 
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DEGREE, 

particular estate and remainder make but one degree, 63. 
DESCENT, 

ofvested remainders, 129. 

differs from that of estates in possession, how, 129» ISO. 

of contingent remainders, executory denses, and future 
uses, 233. 

immediate and mediate, difference between* See Merger, 
DESTRUCTION, 

generally true, that if the particular estate be defeated, the 
remainder is likewise avoided, 36* 

of vested remainders, 131. 

when the destruction is absolute, 132. 

when indirect, 141. See DiscorUinuance. 

all fimitatiens subsequent to an estate tail, liable to, 132. 

when powers are destructible, 135. 

exceptions to the proposition, that a tenant m tail may, by 
recovery, bar every ulterior interest, 188. 

quasi tenant in tail may defeat a remainder, how> 143. 

tenant for life or years cannot, unless through the 'extreme 
negligence of the person entitled to it, 144. 

cestutque trust of a term cannot destroy it, without what, 

147. 

of contingent remainders, 19& 

with reference to die act of the party, 19& 

by fine, feoffment, or recovery of the tenant for life, 199. 
See Convei^ances, 

contingent remainder in copyholds, not liable to destruc- 
tion by act of the piurty, 206* 

aliierf if it does not vest during the particular estate, 207* 

contingent remainders in equitable estates, after estate for 
life not liable to destruction at all, 208. 

contingent remainder which has been destroyed, may be 
revived, when, 209. 

destruction of, by act of law, 211. 

by that which is the effect of the act of the party, 211. 
See Surrender^ 

by that which results merely from the relative situation of 
the particular tenant, 214. See Descent. 
DEVISE, 

of uses permitted while they were fiduciary, 15* 

lands may be devised to uses, 110. 

executory devise answers to a future use, 15. 

no limitation which can enure by way of remainder shall 
take effect as, 28. 

must take effect, within what period, SO. 

when a future limitation, simply purporting to be a con- 
tingent remainder, but void as such, can enure as an ex- 
ecutory devise, 189. . 
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DEVISE — continued. 

doctrine of executory devises presents a striking contrast 
with contingent remainders, where, 197* 

executory devise cannot, strictly speaking, be transferred 
by any conveyance, 223. 

18 devisable, when, 223. 

when not, 224*. 

mav be bound by estoppel, how, 224. 

is descendible, when, and in what manner, 233. See Wills, 
DISCONTINUANCE. See TaU. 
DISSEISIN, 

of the particular tenant, is the disseisin of those in re- 
mainder, 66* 
DIVESTING, 

distinguished from a discontinuance, 145. 

contingent remainder not defeated by the mere divesting 
of the particular estate, 203. See Entry. 
DOWER, 

has relation to the time of the husband's death, effect 
of, 44. 

wife of the preceding taker would not have been entitled 
to, if a conditional limitation had been completely assi- 
milated to a condition, 61. 

on what principle, and in what manner, remainders are 
limited to trustees to bar dower, 99. 

vested remainders of inheritance not subject to, when, 130. 

ought to be divested, together with the mheritance in pos- 
session on which it attached, when, 213. 
DYING, 

without issue, and toithout leaving issue, distinction between, 
31, 32. 



E. 

ENFRANCHISEMENT, in copyholds, 

of the particular tenant enures to the person in remainder, 

43. 
erroneous, to attribute a destructive operation to, 208. 
EJJLARGEMENT, 

of estates upon condition, 53* 
ENTAIL. See TaiL 
ENTRY, 

right of, for condition broken, and effects of, 53. 

right of, supports a contingent remainder at common law, 

203. 
whetlier it supports a contingent remainder by way of use, 

204. 
right of, arises in trustees to support contingent remain- 
ders, when, 219. See Scintilla Juris. 

R 
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EQUITABLE ESTATES, 

immaterial to enquire the precise operation of a future 

limitation in, 47, 4^* 
tenant in tail, and equitable recovery in, ld9. 
are the pectdium of equity, 1S9. 
when, though united witn the legal estate in the same, a 

remainder in, is barrable by the recoTery of the equitable 

tenant in tail, 140. 
contingent remainders in, after estates for life, not liable to 

destruction, 208. 
equity of redemption of an estate mortgaged in fee, within 

the doctrine, 206. 
EQUITY, 

judges of, kept their eyes on the doctrine of uses, as they 

are regulated in their legal state, 17. 
laudable practice of, in controlling settlements, when, 18. 
declares trustees, to support contingent remainders, guilty 

of a breach of trust, if they join with particular tenant 

to bar them, when, 219. 
has erected particular duties on the legal basis of the 

estate, to support contingent remainders, 222. 
ESTATES, 

doctrine of, may be dated from the introduction of the 

feudal system, 5. 
what estates may support a remainder, 25 to 34. 
particular estate, requisites to. See Particular Estates. 
copyhold estates. See Admittance^ Copyholds^ Enfranchise' 

tnentj Grant* 
equitable estates. See Equitable Estates. 
legal estates. See L^al Estate. 
estates executed sub modoy 213. 
to support a contingent remainder, must be a freehold, 

181. 
ESTOPPEL, 

common recovery may operate by, when, 119. 

when it is personal, 120. 

operation of a fine, with proclamations, by, 121. 

whether a fine for years is necessary to bind estate tail, 

224. 
copyhold surrender does not produce it, 232. 
EVENTS, 

upon which a contingent remainder may depend, 159. 
when illegal, 160. 
EXECUTOR, 

limitations to, 78, 79. 
EXECUT9RY, 

devises. See Devise. 

trust, Routled^e v. Dorril was the case of, 165* 

every future lunitation in equitable estates is in substance 

an executory trust, 208. 
uses. See Use. 



F. 

FEE, 

every fee simple is the whole estate, effect of, 25. 

estate tail converted into a base fee, remarks on, 29. 

when the prior fee is contingent, an ulterior fee may enure 
as a remainder, in what case, 27. 

has been always considered to be carried by a trust for 
sale, annexed to the legal estate in a will, 107« 

whether such trust ought to have varied the construction 
in Warier v. HutehinsoUy 108^ 

in future devises, when no particular estate is expressly 

■ created, the fee descends, when, ] 10. 

remainder in fee cannot be conveyed, when, 123. 

when contingent may be bound by estoppel, how, 224. 
FEOFMENT, 

by tenant in tail, works a discontinuance, 1452. 

by tenant for life, whether it produces a discontinuance, 
144, 145. 

only has the effect of disturbing the remainders expectant 
on an estate for years, 146. 

by tenant for life, bars a contingent remainder dependent 
on his estate, 199. 

by tenant for life, in fee upon condition, 199* 
FEUDS, 

influence of in every country in which they were re- 
ceived, 5. 

early ages of, 5, 6. 

imparted to real property an inflexibility, 6. 

conditional fees congenial to the principles of, 8. 
FINE, 

by grant and render, remainder in, 74*. 76. 

by tenant in tail bars a vested remainder, when, 141. 

Works only a discontinuance, when, 142. 

bars a contingent remainder, when, 199. 

connected with a bargain and sale, when, 201. 

controlled by declaration of use, when, 201. 

distinction between a fine annulled by act of parliament, 
and reversed for error, 209. 

will bind any executory interest by estoppel, 224. 

with prodamations, efiect of* See Estoppdy 224. 
FORFEITURE, 

possibility that a particular estate may determine by, not 
a remote possibility, 36. 

of the preceding freehold, in reference to contingent re- 
mainders, 199. 202. 
FREEHOLD, 

cannot, at common law, commence inJtUuro^ 34. 

reqiBsite to support a contingent remainder, 18L 
FUTURE. See Uses. 
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GESTATION. See Perpauity. 
GRANT, 

vested renudndeni and revenioiiB lie in, 114. 
must be by deed, 114. 

is the generic term of conveyances of incorporeal heredita- 
ments, 115. 
conveyance may operate as such, when, 117. 
observations on, 1 18. 
instance of a vested remainder without a capacity for 

being granted, 123. 
how pleaded, 127. 
of copyholds, 127, 128* 

conveyance of a thing which lies in grant, does not bar a 
contingent remainder, when, 200. 



H. 

HEIR, 

his acquiescence formerly requisite to alienation, in what 

cases, 6, 7. 
observations on this point, 7* 
in the civil law, 10. 

limitation to, creates an estate tail, when, S3, 34. 
remainder cannot be limited to, when, 74. 
limitations to the heirs of the body of one who takes no 

freehold, observations on, with reference to the descent 

of the remainder, 130. 
heirs, when bound by estoppel. See Estappelf Fine. 
HEREDITAMENTS incorporeal, 
lie in grant, 114. 
Blackstone's description of, adverted to, 114. 



I. 

IMPLICATION, 

freehold supporting contingent remainders by, 183^ 

there cannot be an estate by, when, 184. 

ought to ideld to express limitations, where, 229. 
INFANT, 

particular estate limited to, 41. 
INTENTION, 

of testators, paramount claim of, 107. 190. 
JOINT TENANTS, 

a contingent remainder dependent on an estate for life in, 
whether barred by a release from one of them to the 
other, 203. 
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L. 

LAND, 

of the policy of the aboriginal British in respect to, 2. 

permanent property arose in, how, 6. 

uses consolidated with, as soon as created, 144. 
LEASE, 

for life by disseisor, with remainder over, 64. 

for life on condition, remainder over, 53. 

to two for their lives, with a limitation in fee to the sur- 
vivor, after the death of the first of them, 56. 

to B for life, remainder to lessor in fee, effect of, 74. 

to A for life, remainder to the right heirs of lessor, effect 
of, 74. 

to B for life, remainder to the executors of the lessor for 
years, the remainder over in fee to a stranger, 78. (SO). 

a lease and release is an innocent assurance, 200. 
LEAVING, 

without leaving issue, 31. 

has a different meaning in different subject matters, 
where, 32. 
LEGAL ESTATE, 

outstanding in trustees, renders it immaterial to enquire 
whstp 47. See Trustees. 

in copyholds in the first surrenderee, where, 87r 
LIFE, 

probability or improbability of its exceeding a term of 
years determinable thereon, 157* 
LIMITATIONS, 

distinguished from conditions, 51. 

words creative of, 51. 

any words may be, when the devise is to the heir witli 
remainder over, 52. See Conditional Limitation. 

when the uses which are defeated by an appointment, de- 
termine by limitation, 61. • 
LIMITS, 

gf executory devises and future uses, 30. 
LIVERY, 

of seisin almost invariably avoided, 20. And see p. 35. 
LORD, 

reciprocal relation of lord and tenant in the feudal times 
rendered necessary, what, 6. 

in copyholds he takes advantage of a forfeiture by the 
tenant for life, and holds during his life, and not the 
person in remainder, 36. 

freehold is in, when, and effect of, 206. 

the freehold in stands, in respect to contingent remainders 
in copyholds, in the same relation to the particular 
estate and ulterior limitations, with an estate in trustees 
to support, &c. in freehold hereditaments, 206. 

• 
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M. 

MANOR, 

custom of barring entails in copyholds said to be peculiar 
to one manor, 140. 
MARRIAGE, 

children of, deemed by equity the chief object of regard, 
18. 

marriage articles, how construed, 19. 
MAXIM, 

living person has no heir, 7. 

expressio eorum qua tacit^ iruufd nihil operaiur^ 155- 
xtana est potentia^ qua nunquam venit in aduniy 160. 
MERGER, 

cannot be of a subsequent in a prior limitation ; but other- 
wise of a prior in a subsequent limitation, 79« 

excluded by an intervening estate, 80. 

the immediate cause of the destruction of the particular 
estate, and of the intervening contingent remainder, as 
well in the case of a surrender, as in that of a release, 
212. 

when two interests are limited in the same instrument to 
the same person, and a contingent remainder is inter- 
posed between them, the primary and ultimate limit- 
ations coalesce, and unite only sub modOf 213. 

a general rule, that if the inheritance becomes united to 
the particular estate by descent, the contingent re- 
mainder dependent thereon is destroyed, 214. 

exception, in the case of an immediate descent, 214. 

but not in that of a mediate descent, 215. 

nor in that of a descent from another testator, 217. 

nor in that of limitations in deeds, 217. See Remainder^ 
TaU. 
MONK. See 38. 
MORTGAGE, 

anomaly which Lord Mansfield endeavoured to introduce 
into our system of property, with respect to, 226. 

N. 

NAME, 

diversity between a general name and a special name, 
162. 
NONCLAIM, 

whether a tenant in fee, whose estate is subject to an 
executory devise, can defeat it by a fine wiUi proclam- 
ations, and nonciaim for five years after the right of 
the subsequent devisee accrues, 210. 

O. 
OCCUPANCY. See 41, 42. 



INDEX. 247 

OLD ESTATE, 

grantor entering for condition broken is in of, 53. 

where a remainder is limited to the grantor himself, he is 

in of his old estate, 74. 
so where it is limited to his heirs, unless he departs with 

the whole fee, 74. 
how far this doctrine is applicable to uses, devises, and 

surrenders of copyholds, 7S* 



P. 

PARTICULAR ESTATE, 

what estate may precede a remainder, 25. to 34. 

no estate of inheritance, except an estate tail, 25. 

but the limitation of a contingent fee does not invalidate 

an ulterior limitation as a remainder, if it is concurrent 

with it, 27, 28. 
nor does the conversion of an estate tail into a base fee 

invalidate the remainder dependent on the estate tail, 

29. See Tail. 
particular estate must support the remainder, 34. 
estate at will cannot be, 35. 
if it be void in its inception, or defeated afterwards, 

what, 36. 
qualifications of the rule, that the particular estate must 

support the remainder, 38. 

1. In the doctrine of uses and devises, 38. 

the reason of which applies to particular estates, which 
are themselves remainders, 40. 

2. When the particular estate and remainder do not de- 
pend on the same title, 41. 

3. In the case of copyholds, 42. 

remainder must be created at the same time with the par- 
ticular estate, 43. 
cases flowing from this rule, 43, 44. 
but particular estate may be made by a will, and the 

remainder by a codicil, 45. 
so it may be made by a conveyance containing a power, 

and the remainder by the appointment which executes 

the power, 45. 
must be of the same nature or subject matter with the 

remainder, 48. 
to many purposes part of the same estate with the 

remainder, 63. 
makes but one degree with the remainder, 63. 
has no connection with tlie remainder, when, 68. 
an estate of freehold is requisite to support a contingent 

remainder^ 181. 
such estate arises by implication, when, 183. 
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PARTICULAR ESTATE — conHnued. 

destruction of the particular estate annihilates the con- 
tingent remainder dependent thereon, 198. 

of its destruction by act of the party, 199* 

by act of law, 211. 
PARTICULAR TENANT, 

operation of livery is confined to, when, 43. 

remainder not forfeitable by the act of, 63. 

remitter to, is a remitter to him in remainder, 66* 

disseisin of, is the disseisin of those in remainder, 66. 

distinction in respect of the proposition, that the possession 
of the particular tenant is the possession of Uie person 
in remainder or reversion, 68. 
PARTITION, 

by two coparceners in tail, with contingent remainders, 
efiFect of, 203. 
PER FORMAM DONI, 

descent by, ISO. 
PERPETUITY, 

rule against stated, 30. 

Lord Nottingham's observations on, 164. (13) 

the courts appear to disregard the circumstance of a 
double contingency in the doctrines of future uses, ex- 
ecutory devises, or executory trusts; and tolerate a 
future limitation, if it does not suspend alienation beyond 
the time allowed for fettering property, 164. 
PERSONALTY, 

expanded into an absolute interest, by a limitation which 
would in freeholds give an estate tail, 32. 
POSSESSION, 

certainty of taking effect in, not the criterion of a vested 
remainder, 98. 

examination of Mr. Fearne's position, that the present 
capacity of taking effect in possession, if the possession 
were to become vacant, universally, distinguishes a 
vested remainder from one that is contingent, 101. 
POSSIBILITY, 

on which a contingent remainder depends, must be a com- 
mon possibility, 160. 

when a contingent remainder is, and when it is not, a mere 
possibility, in reference to its devisability, 223. 

is assignable in equity, 232. 
POSTHUMOUS CHILD, 

capable of taking a remainder in any instrument, 193. 

when it vests, is entitled to the intermediate profits, 
193. 
POWER. See AppoiTUmerU. 

sometimes do^bted in practice whether it is concurrent 
with, or collateral to, an estate tail, 135. 

of sale and exchange, &c. in settlements, not in the power 
of the tenant in tail, 136. 
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PRJECIPE, 

none against whom it will lie, when, 35. 

the necessity of a lessee for life joining to make a 

tenant to, now obviated by the legislature, 1B2. 
husband may alone make a third person tenant to, where, 

137. 
equitable recovery is equally efficient, whether the 
equitable freehold exist m the tenant to, separate from 
or combined with the legal freehold, 139. 
but cannot be suffered on a dry legal freehold in the tenant 

to, 139. 
general form of the habendum to, 214. 
PROBABILITY, 160. 
PROCLAMATIONS. See Estoppel^ Fincy Nonclaim. 

to bind an executory interest in tail, a fine with proclam- 
ations is requisite, 224. 
PROCREATIS and PROCREANDIS, 

in legal construction synonimous, 174. 
PROFITS. See Posthumous Child. 
PROPERTY, 

nothing so generally interesting as, 1. 
rules of, relating to land, what, 2. 
state of real property at the present day, 20. 
PROVISO, 

a word which makes a condition ex vi terminiy 52. 

for determining an estate tail, as if tenant in tail were 

dead, void, 167. 
for ceasing an estate tail on the tenant's adopting a fine 
with proclamations or common recovery^ void, 168. 
fraudulent to prevent an escheat, where, 170. 
PURCHASER, 

where placed by equity upon the same footing as the 
original trustee, 219. 

Q. 

QUASI ENTAIL, 

appropriate title of what species of remainders, 131. 
QUASI ESTATE TAIL, 

tenant of, may by any conveyance absolutely defeat the 
remainder, 143. 

whether he can by his will, 144. 



R. 

RECOVERY, commotiy 

power of suffering, inherent in whom, 132. 

effect of, 132. 135. 

whether it bars a power, when, 135. See Power. 
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RECOVERY -^continued. 

does not bar reziiauideni> wheo^ 1S8. 

equitable, analogous to a legd recovery, 1S9. See 

EquUMe Estates, Pnecipe* 
equitable recovery cannot bar legal remaindersy 140. 
but will bar an equitable remainder in tail, in the person 

who has the whole leeal fee, 140. 
when the remainder of the equitable estate, though to 

many purposes eztinpiished in the legal estate, is so &r 

a distinct equitable mterest, as to be barrable by the 

recovery of the equitable tenant in tail, 140. 
by tenant in tail, has the efficacy of destroying a vested 

remainder, 141. 
by tenant for life, does not work a forfeiture, when, 146. 
by tenant for life, bars a contingent remainder dependent 

on his estate, when, 199. 
will bind by estoppel, when. See Estoppd. 
RELEASE, 

by extinguishment, 64* 

to the tenant of the freehold enures to him in remainder, 

when, 64. 
to the remainder-man, effect of, 64. 
must be made in general cases to a person having an 

actual estate in deed, or in law, 6^ 
point oi distinction between a release and confirmation, 64. 

See Lmuc and Release. 
REMAINDER, 

defined. See Definition. 

after what estate it may be limited. See Particular 

Estates. 
must be the remnant of an estate, 25. 
no limitation which can enure as, shall take effect, 

how, 28. 
when a limitation has once taken effect as, no subsequent 

event shall convert it into what, 28. 
limitation in wills and conveyances to uses, though void 

as a remainder, may be good in another shape, sS5. 
two cases in which the remainder is good, though the 

prior limitation abstractedly imports a fee, S3, 34. 
non-existence or non-ability of the particular cestuique 

use or devisee, does not affect the remainder, 38. 
distinctions and observations upon this point, 38, 39. 
where the remainder may continue, though the particular 

estate is avoided, 40, 41. 
must be limited at the same time with the particular 

estate, 43. 
regularly true that it must be created in the same instru- 
ment with the particular estate, 43, 44. 
qualifications of this proposition, 45 « 
can only be supported by a particular estate of the same 

nature or subject matter with itself, 48. 
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REMAINDER — continued. 

must take effect, wlien, 49* 

must await the natural determination of the particular 

estate, 51. 
to many purposes, part of the same estate with the par- 
ticular estate, 63. 
makes but one degree with it, 63* 
release enures to, when, 64<. 
cannot be defeated by entry for condition broken without, 

what, 67. 
where it has no connection with the particular estate, 68. 
may be created in any species of conveyance, 69. 
cannot be limited to the grantor himself, 74. 
nor to tlie heirs of srantor, unless what, 74. 
this rule but partiuly applicable to uses and devises, 75. 
distinction between a remainder to the executors of the 

grantor for a term of years, and a remainder to the 

executors of the particular tenant himself, 78. 
may be limited to the particular tenant himself, 79. 
in what cases it does not merge the particular estate, 

though a smaller estate, and in the same person, 80. 
when it merges the particular estate nUf modoy 80. 
whether, when every way equal to the particular estate, 

and immediately consequent on it, it will merge it, 80. 
term remainder not requisite to its creation, 8S. 
test of its existence, 83. 
not usual to mention the word remainder in the formal 

creation of remainders, 84. 
primary division of remainders, 98. 

See Contingent Remainder^ Vested Remainder. 
REMAINDER-MAN, 

in a conveyance to uses operating by transmutation, takes 

ex necessitate^ where, 39. 
release made to, enures to the particular tenant, where, 64. 
in copyholds, admitted by the admittance of the particular 

tenant, how far, 05* 
remitted by a remitter to the particular tenant, G6. 
disseised by the disseisin of the particular tenant, 66* 
not a necessary party to the conveyance, 73. 
no tenure between him and the particular tenant, 83. 
REMITTER, 66. 

See Remainder^man, 

REMNANT, 25. 

REMOTENESS, 

remainders void or not on account of, where, 160. See 
PossibUity* 

RENT, 

where it becomes suspended, and the remainder vested, in 
the same moment, 49. 
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RENT --- continued. 

distinction between a remainder and reversion with respect 

to, 134. 
gift in tail reserving, 135. 
RENT-CHARGE DE NOVO, 

a remainder may be created in, 91. 
REPUGNANCY. See Contrariety. 
RESroUARY DEVISE, 

may carry what, 179. 
RESULTING USE, 

principle of, 178. 183. 

when the remainder is in contingency in conveyances to 

uses, distinguished from an implied use, 183. 
where the doctrine of resulting uses raises an estate for 
supporting a contingent remamder, and where not, 184. 
REVERSAL, 

of a fine for error, 209. 
REVERSION, 

defined in note, 26. 
remains in the grantor, when, 43. 
cannot be made to commence inJuturOf 43. 
cannot pass when the grantor has only a remainder, 50. 
remitter to, where, 66. 

condition annexed to the grant of never affects the parti- 
cular estate, 67. 
limitation does not proceed from, where, 68. 
point of distinction between a reversion expectant on an 
estate for years, and a reversion expectant on an estate 
of freehold, 68. 
grant of. See Grant. 
reversion after an estate tail, barred by recovery of the 

tenant in tail, 133* 
and all charges brought on it, 133. 
point of distinction between a reversion and, remainder, in 

respect to the charge of a rent, 134. 
where barrable, though the rent and condition annexed to 

it are not, 135. 
in the crown, 138. 
REVERSIONER, 

tenure between the particular tenant and him, 83. 
REVERTER, 

right of, 26. 177. 
RIGHT. See Action and Entry. 

S. 

SCINTILLA JURIS, 

of an estate tail remaining after a fine, 29. 120. 

what doctrine assumes the existence of, in grantees to 

uses, 204. 
foundation of the doctrine, 204, 205. See Entry, 
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SEISIN, 

none^ strictly speaking, of vested remainders, 129. And 

See Descent. 
cestuique use shall be deemed in lawful seisin, &c., 205. 
seisin of the bargainor or covenantor is, in reference to the 
scintilla juris f the same with that of feoffees or releasees 
to uses, 206* See Livery of Seisin. 
SETTLEMENT, 

progressive capacity of real property for, 1. 21. 
under what circumstances the court will order the lands to 
be settled strictly^ 18. 
SHIFTING USES. See Uses. 
SON, 

peculiar case of a remainder to the second and other sons, 
&c. 197. 
SPRINGING USES. See Uses. 

STATUTES cited. 

13 Edw. 1. statute de donis, 9. 

4H.7. 0.24*. explained by 32 H. 8. c. 36. statutes of fines,ll* 
50 Edw. 3. 1 R. 2. c. 9. 2 R. 2. c. 3. 1 H. 7. c. 4. 4 H.7. 

C.17. 19H.7. C.15. 27H.8. c. 10. relating to uses, 14. 
32H. 8. c. 1. explained by 34 & 35 H. 8. c. 5. statutes of 

wills, 15. 
29C.2. C.3. 14G.2. c.20. abolishing common occupancy, 41 • 

I R.3. c.l. uses, 47* 

29 C. 2. c. 3. Stat, of frauds, in respect to the requisition of 
a deed or note in writing, 114. 

14 G. 2. c. 20., obviating the necessity of making a freehold 
lessee tenant to the pracipe in a recovery, 132. 

II H. 7. c. 20., confirmed by 32 H. 8. c. 36. relating to te- 
nants in tail ex promsione mriy 138. 

4 H.7^ C.24. & 32 H. 8. c.36. stat. of fines, 141, 142. 
21 Jac.l. c. 16., of limitations, 142. 
13&14C.2. C.27. private act annulling a fine, 2. 
4H. 7* 32 H. 8., in respect to the operation of a fine with 
proclamations on an executory interest in tail, 224. 

SUB MODO, 

executed, 213. 

SUPPORT, 

estate requisite to support a remainder, what, 35* 
whether there can be an intervening estate between the 

particular estate and the remainder supported thereby, 

36, 37. 
remainder does not fall by the severance of its original 

support, where, 37. 
remainder can only be supported by a particular estate of 

the same subject matter with itself, 48. 
estate requisite to support a contingent remainder, 1 81 . 
consequence of the particular estate being the support of 

the remainder, in respect to the vesting of the latter, 192. 
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SUPPORT — continued. 

right of entry in the partieolar tenant wiO sopport the con- 
tingent remainder, where. See Entry* 
right of action will not* See Actum* 
estate in trustees to support conting^t remainderSy 18. 218. 
SURRENDER, 

of a life estate, 211. 

observations on the distinction between surrender and 

merger, 212. 
is prevented, when, 219* 

of copyholds, how far it approximates to a common law 
conveyance of freeholds, 90. (32) 
SURVIVOR, 

limitation cf contingent remainder to, 17 L 
such a remainder not devisable, 224>. 
observations on the cases of Davies v. Biuh^ and Vick v. 
Edtoardg, 225. 227. 

T. 

TAIL, 

creation of estates tail the second epoch in the history of 
settlements, 10* 

liberated how, 11. 

limitation after, extremely precarious, 11. 

the only estate of inheritance capable of supporting a re- 
mainder, 25* 

converted into a base fee, 29* 

words creatine in devises of freehold hereditaments, 11. 

first estate tail carries the absolute interest in a term, 32. 

two cases where an estate tail passes without what, 33. 

an estate tail cannot be created in annuities, 84. 

nor in some manors, 85* 

fine, when levied with proclamations, may, in substance, 
transfer a vested remainder in tail, 121. 

descent of a quasi entail, 131. 

powers inherent in* See Destruction, Recovery, 

when and by what means it is discontinued, and effect of 
the discontinuance, 142, 143. 

as to executory interests in tail. See Estoppel^ Fine. 

as to provisoes against alienating it. See Profciio* 
TENANTS IN COMMON, 

doctrine of the vesting of remainders in conveyances to 
uses and devises, with a liability to devest on other li- 
mitees coming in esse, equally applicable to tenants in 

common and joint tenants, 196. 

TENURES, 

we may date their existence in England from whence, 5. 

no tenure between the particular tenant and remainder- 
man, 83. 
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TENURES — continued. 

but there is between the particular tenant and reversioner, 
83. 
TERMS, 

limitations in. See TaiL 

limitation of, after an estate for life therein, may be good, 
how, 92. 

whether they admit of a remainder, in the strict sense of 
the word, 92. 

importance of this point, 93. 

conclusion from the argument, 94!w 

a consequence of admitting the applicability of the doc- 
trine of remainders to terms, 95. 

cestuique trust of a term cannot destroy it without what, H?. 

as to terms determinable on lives, where the remainder is 
limited to take effect upon the death of the cestuique 
vie, see 157 — 187. 

observations on tiie case of Penhay v. Hurrell, 185. 

as to terms preceding contingent limitations in convey- 
ances to uses, which are not supported by an implied 
freehold, see 184. 189—192. 
TIME. See Years. 

what limitation only marks the time when a remainder i» 
to vest in possession, 102. ^ 

distinction between term and time, 103. 
TITLE, 

where the particular estate and remainder do not depend 
upon the same, 41. 
TORTIOUS, 

conveyance by tenant for life is not so, when he joins with 
the person taking the inheritance in remainder, 146. 

how a tenant for years may originate a tortious freehold,. 
146—148. 

as to tortious conveyances barring contingent remainders,, 
see 199. 

as to the tortious operation of fines and recoveries, in re- 
ference to the controlling power of a declaration of use,, 
201. 
TRANSMISSIBLE, 

contingent remainder not transmissible by devise when, 224.^ 
See Descent and Devise. 
TRANSMUTATION, 

a point of distinction between conveyances to uses operat- 
ing by transmutation, and bargains and sales and cove- 
nant to stand seised, 38. 
TREASON, 

attainder for, 30. (6), 40. 77. 
TRUSTEES, 

legal powers of, though not paralysed, vigilantiy watched 
by equity, 18. 
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idea of, arose where, 12. 

what it was originally in England, 13. 

consolidated with the land, 14. 

Impresied with what qualities, H, 15. 

pQint of distinction between uses in conveyances operating 

by transmutation, and those in bargains and sales and 

covenants to stand lelsed, 38. 
limitations in conveyances to uses, which are not remain- 
ders, 59% See CondiH<mal LimUations. 
remarks on contingent uses, 59* 
what tbrms the criterion of a remainder in conveyances to 

uses, ^ 
bargains and sales and covenants to stand seised grev 

actual convevances by ibrce of the statute of use5»6SL 
whether a conlwgcnt use can be raised in a bargam 

sale^TtX 

a r\de of )aw» whi<A is but partiaUr af^licable to nses^ 75L 
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USE — continued, 

if A convey to the use of B for years, with a contingent li- 
mitation over, such limitation may be a valid remainder, 
why, 183. ^ 

conveyances deriving their operation from the statute of 
uses are innocent, 200. 

when a deed leading the uses of a fine or recovery can be 
construed with it, 201. 

it seems that a right of entry will not support a contingent 
remainder, limited by way of use, 204. 

an effect of a deed, leading the uses of a fine come ceo^ 
being construed with it, and forming one integral as- 
surance, 226. 

As TO FUTURE, OR SPRINGING AND SHIFTING USES, 

they presented an effective method of creating what, 14. 

no limitation shall take effect as, when, 28. 

an ulterior limitation tenable only as, when, 3S« 

no limitation in an appointment, intended to operate as a 
remainder, would be good as a future use unless when, 47* 

conditional limitations only shifting uses, 59. 

strict propriety of denominating a shifting use a conditional 
limitation, when, 60. 

no sound distinction between a springing vested use, and 
contingent shifting use, in reference to what, 71. 

an effect of an ulterior limitation being able to enure as a 
future use in a covenant te stand seised, 72. 

arguments for the application of the doctrine of future uses 
to copyholds, 87, 88. 

necessity of distinguishing between future uses and re- 
mainders, in reference to the doctrine of remote possi- 
bilities, 164. 

when a contingent limitation in a conveyance to uses, which 
is void as a remainder, may be good as a future use, 189. 

a quality of a contingent remainder, which presents a 
striking contrast with the doctrine of future uses, 197. 

future ufies differ from contingent remainders, in not being 
destructible by a tortious conveyance of the antecedent 
freeholder, 210. 

when devisable, 228. 

when descendible, and how, 233. 



V. 

VERBA DE PRiESENTI and VERBA DE FUTURO, 

distinction between, 189. 
VESTED REMAINDERS, 
defined, 98. 
' often dubious whether it will take effect in possession, 98 < 
after a power of appointment, 100 



VESTED KEMAISpERS^ continued. 

when a remainder^ retted liable to die execution of a 
power, U postponed ; when divested, and rendered con- 
tingent ; and when .extinguished by the appointment, 
101. 

that^the present capacity of taking effect in possession, if 
the possession were to become vacant, does not univer- 
sally distinguisli a vested remainder, 102. 

example in remainders in copyholds, 102. 

limitations to persons when they attain a particular age, 102. 

that such a gift does not give a contingent interest, as has 
been supposed, when, HI. 

remainder to one if he attain a particular age, vested liable 
to be divested, how, 112. 

transfer of, 113. 

ma^ be the subject of a conveyance, 113. 

liem grant, 114. 

had in former times one peculiarity, 116. 

modes of assuring by matters in Jail, 113. 

within the statute of uses, 117. 

observations on the grant of, 118. 

when in fee may be transferred by common recovery, how, 
119. 

when in tail may be transferred, how, 120, 121. 

effect of a fine come ceo by a remainder-man for life, 121 . 

may be granted or modified, how, 123. 

sinjQ^ular instance of a vested remainder without a capacity 
for transfer, 123. 

in copyholds, 1279 128. 

descent of, 129* 

destruction of, 131. 

where the destruction is absolute, 132. See Destructiony 
Recovery. 

where indirect and eventual, 141. See Destruction. 
VOID, 

use to a stranger in a covenant to stand seised, when, 72. 

void remainder,, in consequence of being limited to the 
grantor himself, 74«. 

ways in which an event grounding a contingent remainder 
may be void, ] 60. 
VOUCHER, 

when tenant in tail is vouched, he comes in of all the es- 
tates he ever had in the lands, 120. 

W. 

HEN, 

this word marks the time at m hich a remainder is to vest 

in possession, 102. 
remarks on Borastons case, 102. 
on liimtations dependent on adverbs of time, 105. 
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WHOLE ESTATE, 

fee simple is, 25. 

effect of, 26. 
WILLS, 

observations on the enlargement which the statute of, gave 
to the power of alienation, 15. 

construed with peculiar liberality, 16. 

will and codicil, for what purpose regarded as the same as- 
surance, 45. 

conditibnai limitations are allowed in, why, 59. 

observations on the will in the case of Warier v. Hutchinson^ 
107. 

quad tenant in tail cannot defeat a remainder expectant on 
his estate bv his will, 144. 

intention ought to be the paramount consideration, in re- 
ference to limitations dependent on the distinction be- 
tween verba deprceserdi and verba dejuturot 190. 

indulgence with which last wills are construed, gave birth 
to the distinction between a mediate and immediate 
descent, in reference to contingent remainders, 216. 
See Descent, 

observations on the will in the case of Vich v. Edwards^ 227- 



YEARS, 

property in lands arose from, to what, 6. 

remainder to executors for, void, where, 40. 

the principle of the requisition of a freehold estate to sup- 
port a contingent remainder, does not apply to contin- 
gent interests for years, 182. 

a nne ought to be for years, for what purpose, 224. 

an effect of an estate for years only, being limited by the 
deed of uses of a fine come ceo, 226. See Term. 



TUB END. 



ERRATA. 

Page 4. 8th line fifom the tapffor "aasuxBiices" read '^assunmoe." 

11. 11th line from the bottom,/or <' through" read « though." 

1 S. 1 3th line from the bottom,^r ** determnaition" read *' determinatioiL " 

19. ride note, after "moment," read ** in." 

27. n. (4},/w *' IB** read "are." 

42. n. (14), place the comma after «we"; and /or « Sect 6." read 
« Sect. 5." 

58. 1 ] tfa line from the top, put note of interrogation after *' inheritance. 

76. 1st line from the top,ybr << limitations" read " limitation. 
108. 1st line from the top, put a comma after ** apprehended. 
110. n.(b), /or "16. n. (e)" read "49. n. 20. 

1 IS. Sd, 4th, & 5th lines from the bottom,/or " matters" read " matter." 
146. n. (c) for « Sect. 4." read " p/ 214.**^ 
150. 5th line from the bottom, omit ** erroneousness of the. 
188. 5th line from the bottom,/»r ** estates" read " estate. 
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